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UPON THE 


LAW OF CONTRACTS 


AGREEMENTS, 


By JOHN JOSEPH POWELL, Es. 


or THE MIDDLE TEMPLE, BARRISTER AT LAW. 


— 


Na a etiamſi n. non eſt, mihi tamen FP Pig 
Cic, 


IN TWO VOLUMES. 
0h, 
DUBLIN: 


- PRINTED FOR, P. BYRNE, I. MOORE, q RICE, AND 
W. JONES, 


1796. 


— 


Ot the Remedy to enforce Agreements 


in Law and Equity. 
NTRACTS, being the fubject of both legal 


and equitable proceedings, and made for the be- 


nefit of certain perfons, pre- ſuppoſing alſo property 
and price; they, if not gained improperly, nor made 
in oppoſition to the municipal laws, ought to be by 
theſe laws enforced : For what can be more conſonant 
to good faith between men, than the obſervance of 


thoſe things which they have, themſelves, ſtipulated and 


made a law between one another, In adjudging on 


contracts, therefore, reſpect ought firſt to be had to 


carry into execution the ſpecific thing a for, if 
that can poſſibly be obtained; and if the ſpeciſie thing 
- contracted for cannot be obtained, then a ſufficient 
equivalent. „ 

But the common law of England is very defective in 
this reſpect, where an actual * performance of that 
which is contracted about is obtained, which, from a 
variety of circumſtances, is frequently impracticable: 
For executory agreements, in the eye of the common 


law, were, and are ſtill, looked upon but as a perſonal 
ſecurity; and as entitling the perſon injured by the 


breach thereof to damages only, which may be pro- 


cured by an action of covenant if there be a deed, or 


by an aſſumpſit if there be no deed. 


Thus if a man covenant to ſettle his lands upon his 


marriage, or to convey them for a valuable conſidera- 
tion; the covenantee, at common law, can only recover 
damages for the breach of ſuch covenant, and has no 
— there to enforce the ſettlement of the thing it- 


This defect in the common law, may, perhaps, be 
imputed to the genius and notions of the antient Sax- 


ont, who carried the love of liberty to the utmoſt ex- 


ceſs, and deemed any encroachment upon it inſup- 
portable. It was natural for men of ſuch ſenti- 
ments, who conſidered the being compelled to do 
any act at the preciſe time, or in the preciſe 


manner appointed or required, as beneath the 
8 A 2 


condition 


I 


\7 | od, 143. 
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REMEDY TO ENFORCE AGREEMENTS 
* condition of a freeman (which ſturdy diſpoſition of 
our anceſtors, gave riſe to the practice of eſſoins) to 
hold the being obliged to deliver a thing promiſed, but 


which, according to their own principles, till belong. 


ed to them, the property not being changed by the 


promiſe, as an infringement on liberty: They, there- 


fore, thought it ſufficient, in caſes of this ſort, where 


the buyer was fruſtrated of a thing on which he de- 


pended, to allow him an adequate compenſation. 


But the end of all contracts being the actual accom- 


pliſhment of the thing ſtipulated, this meaſure of da- 


mages by no means anſwered the object propoſed, and 


was an imperfect remedy. Upon this ground a court 


of equity interfered, and dealt with the corrupt conſci- 


ence of the party, when he refuſed to perform what 
he had ſtipulated: and to make the remedy adequate 


to the miſchief, that court directed that to be done 


Which a man in honeſty and conſcience ought of himſelf 


t 


1 94.1 


10 H. 6. 13. 
Fitz. Nat.Brev. 
343. 


to have done: Namely, the eſtate itſelf to be ſettled; or 
it decreed a delivery of the thing itſelf ; or a perform- 
ance of what was ſtipulated according to the contract. 


* However, there are ſome caſes where the common 


law enforces a ſpecific execution of an agreement. As 
by aſſumpſit for money had and received, or paid, &c, 


which is virtually a bill in Chancery for a ſpecific exe- 


cution. So in cafes of covenants real to convey or 
diſpoſe of lands, for which the remedy is, by a ſpecial 
writ of covenant for a ſpecific performance of the con- 
tract concerning certain lands particularly deſcribed in 
the writ. This is the writ upon which fines were le- 


vied at common law. It is ſaid it was alſo uſed by 
termors, who were ouſted to recover their terms by 


Fitz. Nat.Brev. 
505, 500. 


virtue of their leaſes, which are real covenants. But, 


ſince the court of Chancery have obliged wrongdoers 


by ouſter to a ſpecific reſtitution, courts of law have 
given an habere facias poſſeſſionem (founded upon the re- 
covery in ejectment, which formerly was a remedy to 


recover damages only) to recover the term in ſpecie. 


Fitz. Abr. tit. 


Subpœna, Pl. 7. 


The earlieſt traces I find of the equitable juriſdic- 
tion in decreeing agreements, is in a caſe ſtated in the 
year-book of E. 4. 4 b. where it is ſaid by Gemy 
« that if I promiſe to build you a houſe, and do not 

. | Wo perform 


an acknowledgment of this branch of the equitable ju- 


damages at common law, was much queſtioned ſo late | 


an election either to pay damages, or make a leaſe ; 


his will: And a prohibition was granted, 


| Bi 
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IN. LAW AND EQUIT 22 


perform my * promiſe, you have your ſubpoena,” "(23 
which lies for non-perf@mance of a promiſe ; for a 

promiſe there amounts to a covenant. And Fineux, 21 H. 3. ar, 
Chief Juſtice, in the 21 Hen. 7. ſpeaking upon the dif- Bro. tit. Ac. 
ferent remedies given in the court for non-performe Ca. 7% 
ance of contracts, obſerves, © that if a man bargain . 

with another that he ſhall have his land for 10/. and 

that he will make him an eſtate therein by ſuch a day, 

and he do not make the eſtate, an action upon the 

caſe lies, but it is to be obſerved, in that he ſhall only 

recover damages; but, by ſubpœna, the chancellor 

may compel him to execute the eſtate, or impriſon 

him. So that the juriſdiction of the court of Chancery 9 5 
in theſe caſes, is clearly deducible from about this pe- 

riod. ä . 


However, notwithſtanding theſe early inſtances of - 
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riſdiction appear in our books, yet the authority of that 
court, in decreeing a ſpecific performance of promiſes, - 
on breach of which a remedy might have been had in 


as the 14th of James the Firſt ; for, in the caſe of Bro- Bromage r. 
mage and Fenning, wherein the former ſued in the Lune 
marches of Wales againſt the * latter, for not making ＋* 27 ; 
a leaſe according to his bargain, a prohibition was pray= * * 

ed in the King's Bench; becauſe an action upon the _ 

caſe lay at common law. And it was ſaid by Coke, Do. 
deridge, and Haughton, that, without doubt, a court of 
equity ought not to enforce the making the leaſe ; for, 
if it might, to what purpoſe was the action on the caſe, 
or of covenant? And Coke ſaid, that this would ſub- 
vert the intent of the covenanter, who meant to have 


whereas this was to compel him to make a leaſe againſt 


” 


However, the Jaw ſeems to have been ſettled in 'fa- 
vor of the juriſdiction of courts of equity to decree the 
ſpecifie performance of agreements ſoon afterwards : 
For, in Molineux's caſe, which aroſe in the ſecond of 
Charles the Second, ſuch ſuits were ſaid to be common 
in courts of equity. | | 2a | 

In that caſe, A. promiſed, in conſideration of, &c, Molineux's - 
to make aſſurance of certain lands to nn. which aſſu- ca'e, Latch. 
rance A, afterwards refuſed to make, whereupon nn. 17% © _ 
ſued him in the court of Requeſts to have a ſpecific OY 

"2 ; | performance 


| 


/ 
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REMEDY TO ENFORCE AGREEMENTS 
performance of * the promiſe. One cauſe alledged, on 
motion for a prohibition, was, that an action upon the 
cafe lay at common law: But it was anſwered, that, 

though no ſuit lay at common law to acquire the thing 
itſelf, yet that ſuch 'ſuit was common in a court of 
equity. But Jones ſaid, that ſuch ſuit could not be in- 
ſtituted in a court of Requeſts, although it might be 
inſtituted in Chancery. However, the court fefuſel 
to grant a prohibition, becauſe the plaintiff could not 
5 ſue at common law to aſſure white acre, but only to 
recover damages. 


* 


t 


. And, on the abolition of the court of Requeſts, by 
EF © + _- the ftatute 16 Car. 1. c. 10. the juriſdiction in theſe 
| | Caſes was left in the poſſeſſion of the courts of equity, 
* who, alone, can now decree a ſpecific execution of 
1 aagreements. | | 
| Penn v.Lord The law was fo laid down by Lord Hardwicke, in 
altimote, the caſe of Penn and Lord Baltimore; which was a 
7 Vez. 447- bill founded upon articles, executed under ſeal in Eng- 
land, for mutual conſiderations reſpecting lands in 


— —— 
5g ah 


. America. | | 
4 Ibid. In delivering r. ra in the laſt- mentioned caſe, 
a 1 8. J Lord Hardwicke ſaid, that there * were ſeveral caſes 


wherein collaterally, and by reaſon of the contract of 
the parties, matters, originally out of the juriſdiction 
of the court of Chancery, might be brought within it. 

| Suppoſe there was an order of the king and council in 
a cauſe wherein the king and council had original ju- 
riſdiction, and the parties entered into an agreement 
under hand and ſea] for performance thereof. A bill 
muſt be brought in the court of Chancery for a ſpecial 

5 performance. The reaſon was, becauſe none but a 
court of equity could decree that. The king in coun- 

cil was the proper judge of the original right, and 

whether the agreement was fairly entered into and b 

AN ned. The king in council might look on that, and 

allow it as evidence of the original right, but it that 
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= agreement was diſputed, it was zmpoſſible for the «ing pi 
| in council to decree it as an agreement. That couit £2 
could not decree in perſonam in England, unleſs in cer- Ny 

tain crimiual matters, being reſtrained therefrom by the , 

' ſtatute 16 Car. 1. cap. 10. | | 8 


This equitable interpoſition extends to all caſes, la 
where either the ſubject agreed about, or the perſon 
contracting, are within the juriſdiction of the _ j 
EE ewes 3%§ö»ͤͤrͤfr ny Me Ml 
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3 


the conſcience of the party is bound. Indeed, the 
primary decree; in the court of Chancery, as a court 
of equity, was in þerſonam, and it was not ſettled, un- 
til long after its firſt inſtitution, that the court could 
iſſue proceſs to put parties into poſſeſſion in a ſuit of 
lands, I hat practice was firſt begun and ſettled” in 


the time of James the Firſt, and has ever fince been E 


done by injunRion or writ to the ſheriff Therefore, 
though a court of equity cannot inforce its decree as 
to the poſſeſſion of lands in Ireland, or the Plantations, © 
yet, if the perſons be within its juriſdiction, it may 
properly decree a contract or- an agreement to be 
ſpecifically carried into execution, if there be a foun- 
dation for it. ; | 


Thus the court of Chancery, in the time when Lord Richardſon v. 


King preſided there, made a decree on a ſuit far lands Hamilton, 


and a houſe in Philadelphia, although it could not be vide Falter a 


inforced in rem. So Lord Hardwicke, in Lord Hugle- Carteret* 


2 


ys caſe, made a decree for diſtinguiſhing and ſettling * ern. 494. 


the parts of an eſtate in Ireland, although it was im- 
pollble for the court to inforce that decree in rem; be- 
cauſe the court could inforce it by proceſs of contempt 


in * perſonam and ſequeſtration; which is the proper 10. 1 
proceſs of the court. And upon the ſame principle Penn v. Loid 


Lord Hardwicke, in Lord Baltimore's caſe, decreed a Baltimore, 


ſpecific performance of articles executed in England, 4. 


concerning the boundaries of the provinces of Penſyl. 
vania and Maryland in America, 

And a court of equity collaterally, and in conſequence vide 1 Vez, 
of an agreement, judges concerning matters not origi- 447, 448. 
nally within its juriſdiction. Ex gratia, it will retain | 
and decree upon a ſuit for ſpecific execution of articles 
of agreement to perform a ſentence in the eccleſiaſtical 
court, juſt as a court of law will maintain an action for 
breach of covenant thereupon. 2 | 

And 2 court of Equity will decree any contract that Gilb Hiſt. 


ought, in foro conſcientiæ, to be carried ſpecifically into Chan. 236,237, 


execution. Therefore, if a man be divorced from his 
wife for adultery, and marry another, and enter into 
an agreement upon ſuch marriage, a court of equity 
will decree à ſpecific performance of ſuch an agree- 
ment; becauſe it is a marriage according to Chriſtian 
law; and agreements that are made upon ſuch marri- 

N | 2828 


which acts in perſanom, * as well as in rem, whenever { * 9+] 


(* 71. ] 


cauſe in the agreement, 11 
perſon to the man, and likewiſe her fortune. 
Again; if quarrels happen between huſband and 


Angier v. Au- 


gier, Pre. Chan. 


. Gilb. Rep. 
q. 152, 


REMEDY TO ENFORCE AGREEMENTS 
ages ought to * be eſtabliſhed in foro conſcientiæ: Fot, 


though ſuch marriage be a nullity by the common law, 


upon political reaſons, leſt marriages ſhould be dif. 


ſolved by frequent adulteries; yet, ſince they are not 


againſt the law of God, ſuch agreements upon ſuch 
marriages are not contrary to natural juſtice nor mala 
in ſe, and ought therefore to be eſtabliſhed in a court 


of conſcience. _—_— as there is a meritorious 
in 


” 


wife, and the wife libel in court chriſtian for a ſepa- 


rate alimony, and, to quiet this ſuit, the huſband en. 


ter into an agreement with a third perſon to pay the 
wife ſo much a year, by way of a ſeparate mainte- 
nance ; though a court of equity will not decree ali. 
mony, becauſe it belongs to the juriſdiction of the ec- 


cleſiaſtical court to enquire into family ſecrets, yet it 


1712, 
Taylor v. 
Wheeler, 


2Vern, 564. | 


Et vide 2 Vez, 


633. 


will decree a ſpecific execution of this agreement of 


the huſband : Becayſe he ought in conſcience to per- 


form it, and no other court has a proper juriſdiction 


to decree ſuch agreement. 

* And copyhold eſtates are liable to agreements and 
truſts, in the ſame manner as freeholds are ; and, there- 
fore, notwithſtanding it has been urged that, if con- 
tracts for copyholds were decreed, the lords would be 
defrauded of their fines, courts of equity have fre- 


quently determined, that, if a copyholder enters into 
an agreement for a ſale of his lands, and dies before 


ſurrender, or makes a ſurrender, and dies before pre- 
ſentment (which makes the ſurrender void) the contrat 
ſhould, for a valuable confideration, be carried into 
ſpecihc performance againſt the heir, or voluntary 
claimant ſtanding in the place of the copyholder, It was 
ſo done in the caſe of Taylor and Wheeler, which un- 
derwent great conſideration. There W. being ſeiſed 
of a copyhold eſtate, having borrowed money on mort- 


gage, ſurrendered the eſtate into the hands of two 


cuſtomary tenants, Several years paſſed, but no care 
was taken to get the ſurrender preſented; and, in the 


mean time, the mortgagor became a bankrupt, and 


died inteſtate and inſolvent. And, on a bill brought 


againſt the aſſignees and the heir to be relieved, and 
to ſupply the defect of the ſurrender, it not being pre- 
ſented in time; the court decreed that the * 

| | | |  ſhou 


ce the woman gives up her 


—w Te a 8 * 


IN LAW AND EQUITY. : | 
„ ſhould be ſupplied, conſidering the mortgagee as in [ 13. ] 
2 nature of 4 | purchaſer by a defective conveyance, 
which a court of equity will ſupply as againſt the ven- 
dor, and all claiming under him. . 


. 


* Df the equitable Juriſdittion in decree⸗ C 
ing executory Contraits and Agree- | 


y - ; | 

4 x | | * . o - a : . 

* HIS part of. the juriſdiction of a court of 
q equity is diſcretionary, not only in caſes where 
o there is an election of two remedies, viz, by applying 
y to a court of equity for a ſpecific performance, or by 
28 action at law, as in the common caſes of covenants; 
a but alſo in caſes where there is no remedy on the agree- 
of ment at law, fo that unleſs a court of equity will carry 
Sh it into execution, it cannot be enforced at all. Of this 
10 nature are caſes where the whole agreement ariſes un- 


re der the acts of the court itſelf, from orders amount- 


he ing to decrees; as a judicial ſale of an eſtate, or a 
nd purchaſe before the maſter : And, therefore, whether 
"ht there be other remedy or not, ſtill courts of equity 
nd refuſe to interfere, if there be ſtrong and material ob- 
re- jections to the carrying ſuch contract into execution; 
Jer whether theſe objections be ſuch as they were not aware 


of 


EQUITABLE JURISDICTION IN DECREEING 


1156.) of at * the time of ſuch order made, or ariſing from 


ſubſequent events and alteration of rights thereby. 

Attorney Ge- Upon theſe grounds it was that the court, in the 
2 Day, caſe of the Attorney General and Day, refuſed to de- 
| cree a ſpecific. execution of an agreement founded up- 
on an order made on a maſter's report, and a decree 

thereupon for the judicial ſale of an eſtate to the truſ- 

tees of a charity; namely, Firſt, That to decree a 

purchaſe of the lands conveyed to the charity to be 

made with the money deviſed to it, would be contrary 

| to the true intent and principle of the mortmain act, and 
98eo. 2, c. 16, make a great opening to evade it: For, by that means, 
| - a perſon knowing that if he died within a year after 
the conveyance, the ſtatute would make it void, might 

give the exact value thereof in money the ſame way, 

and, then, the one to be laid out in purchaſe. of the 

other; which matter, had it been fully entered into at 


the making of that order, as it was at the time of the 


then application, would have prevented its being made; 

| but it paſſed ſub ſilentis then, the parties agreeing, and 
| the objections not having been laid before the court. 
55 | Secondly, Becauſe it could not, from ſubſequent events, 
L * 136. ] be executed entirely; for, on the death * of W. his 
part was gone over to his iſſue in tail, an infant, againſt 

| whom the court could not decree then, nor could they 
if he had been of full age; becauſe the court had no 

juriſdiction to enforce ſuch an agreement againſt the 

iſſue in tail, although it might have enforced it againſt 

the tenant in tail. And then, although a private per- 

7 fon might have elected to have had it executed in part, 

7 yet, in this caſe, it ſhould not be executed at all, the 
court being to judge for the charity; and it not being 

for their benefic to purchaſe the undivided moiety of 

an eftate, ſuch a tenure being inconvenient and entan- 

Vide fopra. 5 It has been obſerved, that, unleſs in particular in- 
Sel. Ca. Chan. ſtances which furniſh exceptions to the general rule, 
67, 8. the court will not decree a ſpecific execution of an 
5 agreement on a bill, whereupon damages would not be 
Cannel v. Bnc- recovered at law on an action: One inſtance of an ex- 
kle, 1 P. Will. ception to this rule, was put by Lord Macclesfield, in 
343- Supra. the caſe of Carne! and Buckle, namely, that of a co- 
venant of a feme, being an infant, to convey her in- 
heritance on marriage to her huſband, in conſideration 

of an adequate ſettlement. | 


The 


r 


 EXECUTORY CONTRACTS, &c. 1 
'# The true ground of diſtinction ſeems to be this; I 17. 
ſuch agreements, whereupon an action at law cannot 

be maintained by reaſon merely of a formal defect of 

the inſtrument, will be carried into execution in Chan- 

cery. But that court will rarely enforce ſuch agree= - 

ments, whereupon an aQion cannot be maintained, by 

reaſon of events not happening as provided for by the 

parties, the abſence of which render the agreement in- 

effectual at law; becauſe the fame conſtruction muſt 

de made on an agreement in equity as at law. 1 Th 

The before-mentioned caſe of Cannel and Buckle fur- Supra. 

niſhes an inftance of the former kind, and that of /Yþit- Whitnel v. 

nel and Farrel is an inſtance of the latter kind. There Farrel, 1 Vez. þ 
A. having, at the time of his marriage, an eſtate of + 
zool. per annum in poſſeſſion, and a leaſehold eſtate, | 
out of both of which he could make a proviſion for a | # 
wiſe; and having alſo an eſtate tail in other heredita- 
ments after the jointure of his mother determined, ſet= —\ r $4 
tled 500/. part of his wife's portion, in truſt for her — 
and the iſſue of the marriage; and alſo ſettled the leaſe- ä 
hold for the benefit of the wife for life in bar of dower, a 1 
not carrying this over to the iſſue; he then took up 5 ti 
the conſideration of an additional & portion of the wite 1 s 18. 7 ik 
paid by her father, and covenanted that, within fix i} 
months after the death of his mother, and his coming . 1 
to be in poſſeſſion of the eſtate ſo in jointure, he, his "WP 
heirs, and aſſigns, ſhould ſettle ſo much thereof as 5 K 
amounted to 1000. per annum, for every 1000/. ſhe might OT. il 
in future have, upon her for life, then to the iſſue of "ol 
the marriage, and for want of ſuch iſſue, te his heirs; NL, 
A. died in his mother's life-time leaving no iſſue, and 
the eſtate came to his ſiſter: And upon a bill preferred 
againſt her, after the death of the mother, to compel 
her to execute this covenant in ſpecie, Lord Hard- 
wicke was of opinion, that the widow was not entitled 
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to ſuch decree; becauſe no action could have been ths 542 Ah 
brought upon this covenant at law, there being two | _— 
contingencies upon which the obligation to perform it | ! 


was to ariſe; namely, the mother's death, and his be- | 
ing in poſſeſſion, and one of them only had happened; 8 If 
for, though the mother was dead; the ſon never came >" v 
into poſſetion, Now, his lordſhip ſaid, that in an ac- 
tion of covenant againſt the heir at law or executor, it 
muſt have been alledged, in order to aflign a breach, 
that he came into poſſeſſion after the mother's W ; 


{ * 


: | [ * 19.], 


EQUITABLE JURISDICTION IN DECREEING 


and, as that could not be done, no action could be 
maintained. * Then there were few caſes in which a 


court of equity would decree a performance of a cove- 


nant or agreement upon which, according to the words 
of the articles, and the events that had happened, there 
could be no action at law; for, when the inſtrument 
was regularly drawn, the court of Chancery could not 
put a conſtruction upon ſuch an agreement different 
from what a court of law would; and his lordſhip (tho 
he obſerved that the caſe was not clear of doubt) dif. 
miſled the bill, ſo far as it ſought a ſpecific performance. 
He that exhibits a bill for a ſpecific performance of 
2 contract or agreement, muſt, in order to entitle him- 


ſelf to the aid of the court, ſhew that he has perform. 


ed all that was contracted to be done on his part, or 
that he is ready ſo to do; becauſe it is a rule of equity, 
in contracts and agreements, that they muſt be decreed 
to be performed on both fides, and entirely, or not at all. 
And, therefore, if it has by ſubſequent events become 
impoſſible for a plaintiff to perform his part of the 


agreement at the time of exhibiting his bill, he cannot 


12.1 


Powell v. Pil- 
lett, Gi}b. Eq, 
Rep. 188. Et 


vide Butcher v. 


Hinton et 
Short, 1 Chan. 
Ca. 30a. Et 
x Vez 87. 
Et vide S. L. 
Skin. 287. 


be entitled to a ſpecific performance of that contract, 
which he is himſelf incapable to execute ſpecifically. 

Therefore where A. agreed to pay B. 200). within 
two years, on condition that B. married his daughter, 
and ſettled 600/. upon her for a jointure, to be laid out 
in land; and the marriage was had, and there was iſ- 
ſue a daughter, but both the mother and daughter died 
before the two years expired: It was contended, on a 
bill preferred againſt A. for a ſpecific execution, that 


A. ought to perform this contract; for that B. had mar- 


ried his daughter, and had been looking out for a pur- 
chaſe, and it was the act of God only that had pre- 
vented his executing his part of the contract. But the 
court ſaid, that it was in B.'s power to have entitled 
himſelf to the 200/. when he had pleaſed by laying 


out the 6oo/. which, not having done, he had not en- 


titled himſelf to a performance in ſpecie by the other 


party; therefore the bill was diſmiſſed with coſts. 


14 Fever- 
tham v. Wat- 
fon, Finch 445. 
2 Freem. 35. 
Skin, 237, 


So, where Lord Feverſbam, by his marriage agree- 
ment, contracted to ſettle 20001. a year on his wife in 
this manner, viz. by ſettling the manor of H. Ge. 
worth dbout 1100/, per annum, on his wife, and the 
heirs of their bodies, and ſelling ſome penſions, and 
buying ſuch other eſtates with the money received b 

| | ke 


action, to do it. 


execution of the agreement from the other party. 
b Thus, where a veſſel was let to freight to the Eaſt mutual actiou. 
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the ® ſale, as would make up the jointure 20007. per [* 21. J 
annum as agreed upon; in confideration whereof the | | 
wife's father agreed to ſettle 3000. per annum on his NE es 
lordſhip for life, remainder, &c, Lord Feverſbam ſet- | 
tled the manor, &c. but, before he had ſold the pen- 
ſions, or made the further proviſion, his lady died. with- . 
out iſſue. Then his lordthip preferred his bill to have 
the 3000/. ſettled on him during his life; but the court 
refuſed ſo to decree : Becauſe Lord Fever/ham had not 
performed the whole of his agreement, and the other 
part was then become impoſſible ; and, as it admitted 
of no compenſation, he had no title in equity to have 
performance of his father-in-law's part of the agree- 
ment, ſince he could not perform his own part of it. 1 
In this reſpect the practice of courts of equity agrees Vide Shel- 


with that of courts of law; for the latter require, that bourne 


f f : . Staplet 
where an ation of aſſumpſt is brought upon, or an felge 


action upon a covenant in, an agreement, wherein the S8. C. 3 Brown 


ſecond thing to be done, and for not doing of which Par. C3. 59. 


Luxton v. Ro- 


the action is brought, is in conſiderdtion of ſomething to binſon, Dougl. 


be done firſt; the perſon bringing the action ſhould 620. But note 
ſhew, if the thing be done by him be ſuch as he can the diſtinction 
perform without the * interference of the other con- 4 * ] 
tracting party, that he has done the firſt thing; or, if hos pos 
it be of ſuch a nature that it cannot be done without venants, and 
the concurrence of the other contracting party, that he not a flipulati- 
is ready, and has a right, at the time of bringing the ching in one. 
y, and has a right, a me of bringing the thing in oonſi- 
= 5 | deration of 
But, in theſe caſes, a diſtinction is made in equity another done; 
(the office of which is to relieve againſt difficulties ari- 3 
ſing from unavoidable accidents) where that party, who the parties may 
has performed part of his agreement, and is in no de- maintain his 
fault for not performing the reſidue, is in /tatu quo; n 
that is, is not under any diſadvantage from what he performance 


bas done (as was the cafe of 2 Lord Feverſham before- on bis part, be- 
mentioned, who, by the death of his wife without iſ- 


ca uſe if one 
: x on | c 5 covenants todo 
ſue, was in ſeiſin of his eſtate in the ſame predicament one thing, and 


as before the marriage) and where he is not in /taty another to do 


quo; for, in the latter caſe, he ſhall have, a ſpecific ce, 91 


may have his 


India Company by charter- party, to go from port to d Sein 


ter, but was to be diſpatched for England on or before company, = 
the 24th of January 1684, or ſo ſoon. after as to * . 41. 
| „ ſave 


. tt : b Edwin, et al 
port, and to any port within the limits of their char- v. Eaſt India 


9 


In Hotham v. 


62-1 


Lat India com- it was faid, per curiam, that though the charter-par? 
CO nt | > ol 
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® fave her monſoon for England;; or, in default there. 


of, the owners were to pay four months demurrage at 
71. 10s. a day, for her monſoon fo loſt, and her ſtay 
in India after the 24th of January 1684; with this fur. 


ther clauſe, that the company might detain the ſhip in 
their employment for any longer time, not exceeding 


twelve months, after the rate of 7/. 10s. 64. a day de- 


murrage, until diſpatched from the laſt lading port, or 


Expiration of the twelve months, which ſhould firſt 
happen; but, after that time, the ſhip was to return 
to England, and the company not to be ſubject to any 
farther demurrage, or any damage that might accrue 
by her detenſion: And the company covenanted there. 
in, on the ſhip's arrival in England again, to pay freight 


for three hundred and one ton, and demurrage from 


the 20th of January 1684, until the ſhip ſhould be dif- 


patched, for the ſpace of twelve months after that day, 


And it was thereby provided, that, until fix days after 


the ſhip ſhould have returned to the port of London, and 
made a right and full diſcharge of all her lading, the com- 


pany was not to pay, nor to be liable to pay any of the 
ſums of money agreed on for freight or demurrage, or. 


for detaining the ſhip,in India; it being the intent of 


the parties, that, if the ſhip ſhould be loſt either in 
her outward or homeward bound voyage, nothing ſhould 
be paid by the company for freight or demurrage. The 
ſhip was employed in the company's ſervice, fo that 


| the arrived not at Surat until 1686, which was a yeat 
beyond the time ſtipulated for the company's uſing her. 


She was from thence: ordered to Bombay, where the 
ſhip, having been fo long detained in thoſe ſeas, was 


- ſurveyed, and found not ſufficient for a voyage to Eng- 


land; and in conſequence thereof the ſeamen were diſ- 


charged, and the ſhip left there. The company re. 
fuſed to pay any thing for freight or demurrage, be- 
cauſe, by the expreſs proviſion of the charter-party, 


they were not to pay until ſix days after the ſhip's ar- 
rival in England, and being diſcharged of her lading; 
and they ſaid, that if they were to pay any thing, yet, 
they were to be charged with demurrage, until March 


the 23d, 1685 only, and no longer, according to the 
| proviſion in the charter- party: They likewiſe refuſed 
to account for the value of the ſhip, or to ſhew how . 


they had diſpoſed of her. But on a bill filed for relief, 


re as Co. ae. as. a. 


S x. OE Eat Mid 
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was ſo penned that nothing could be recovered at law, L 25. ] 


vet the owners had a juſt demand, and ought to be re- Par; vid. 
lieved in _— And it was decreed accordingly, that the Doug) Rep. 
company 6 5 

ſhip; that they ſhould pay demurrage according to the fd: in con- 
— mentioned in the charter- party; and that they _—_ _ 
ſhould alſo be charged in refpe& of freight, according no difference 
to the quantities of the reſpective commodities whic between a 


were uſually brought home on ſuch a voyage by ſuch a m_ — hy 


ſhip, and their proportions to each other. equity; a court 


And in the laſt mentioned caſe the court cited the OPIN 
caſe of Wetland and Robinſon, where, as in moſt caſes, atem 


| 2 l Tons agreement for 
there was to be no freight paid for the outward bound the parties, it 


kcargo, but only, a certain rate per ton for the home- can only ex- 


ward bound cargo, and, when the ſhip arrived beyond plain what 


their true 


ſea, the factor had no goods at all to load it with, fo meaning was, 
that the ſhip was forced to come home in ballaſt ; and and that is alſo 


yet the court of Chancery ' decreed the payment of a ey neg | 


freight. And fo it was faid it had been done in a like And upon that 


caſe, of a ſhip that was hired at Newcaſtle for a voyage 8999 the 


to the Duke of Gurland's country, where freight was „ (I 


only to be paid for the homeward bound cargo ; and, circumſtauces 


when the ſhip came there, the goods had been ſeized ſimilar in ſome 


and attached, by reaſon of e which ſhe was forced to F< fothols 


* 
come home empty: Yet, in that caſe, the freight was ja the 3 
decreed. \. caſe here cited, 


b And, upon the ſame principle, if a man has con- would excuſe 
tracted for a portion with his wiſe, and has agreed to 1 


an action on 


ſettle upon the wife and her iſſue ſpecific lands of ſuch the charter- 
a value free from incumbrances, and has ſold part of party, fiom 


his land to diſincumber and ſettle the reſt, he ſhall, if a" 9. (tu 


the wife die without iſſue before the ſettlement be actu- of their part of 
ally made, have the portion notwithſtanding ; becauſe the agree- 

he, having fold part of his lands, cannot be put in sr Aru 2 | 
Quo; and there was no default in him, ſince he was that, upon the 
going on to diſincumber and ſettle the reſt : Therefore fair 7 N 
the death of his wife will not, in equity alter his right 8 
ta. his wife's portion. | it had been 


There is alſo a difference between carrying into ex- Performed ac- * 


ecution agreements on marriage, and other agreements; Mags re | 
for, though all other agreements are conſidered as in- of the parties. 


tire, and if either of the parties fail in performance of , Meredith x 

the agreement in part, it cannot be decreed againſt wynne. Gilb. 

the other in ſpecie, but muſt be left to an action at Eq. Rep. 70, 
W; in marriage agreements it is otherwiſe : Becauſe, P. Chan. 312. 


- al though 4 4 Ca. Abr. 


uſd account for what they had made of the Lord Mansfield 
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83) although - either the relations of the huſband or wife 

I . ſhould fail in the performance * of their part, the 

children, nevertheleſs, may compel a performance by 

the other party. As if the wife's father, for inſtance, 

had agreed to give a portion, and the huſband's father 

had agreed to make a ſettlement, here, although the 

wife's father ſhould not give the portion, yet, the 

children may compel a ſettlement; becauſe, non-per- 

formance on one part, ſhall be no impediment to the 

children's receiving the full benefit of the ſettlement, 

So, if there be a fallure on the part of the father's re- 

lations, the conſequence will be the ſame ; all the court 

can do in ſuch caſes is, to lay hold of ſuch eſtate as the 

huſband may claim towards making good his propartion 

of the ſettlement. The reaſon of this diſtinction be- 

tween marriage agreements and others is, that the 

children, conſidered as purchaſers, are intitled to all 

the benefit of the 1ſes under the ſettlement, notwith- 

ſtanding there has been a failure on one ſide. | 

Supra. 20. Upon this principle it was admitted in Lord Fever- 

ſham's caſe, that, if there had been iſſue of the matri- 

; age, they would have been entitled to have been re- 

lieved againſt the accident of the mother's death, by 

which their father was rendered unable to perform part 

[ * 28. ] of“ what he had contracted for, and to have had the 
75 | 30001. a year ſettled upon them by their grandfather. 


The ſame principle extends to the caſe of the wife, 
under ſuch articles, if ſhe be not a party contracting 
for payment of her portion. | 


i Therefore where A. in conſideration of 1000). was, 
| 7-1 entigy 8 by articles, to which the intended wife was not a party, 
cited i Vez. to ſettle a jointure on his wife; and the marriage was 

377,378. had, but the portion was not paid: On a bill by her 
| to have the jointure, it was decreed to her; for, ſhe 
was not a party, but was only to perform by marrying 
and, therefore, was entitled to her. jointure, on the 
faith of which proviſion being made her, ſhe had mar- 
ried. | T7 
Baut this exception extends only to caſes, where ſuch 
contracting party is not to receive any benefit from the 
other fide, or to take any advantage to themſelves: 
Thus, if the wife, in the preceding caſe, had contract 
ed to pay the portion, the court would not have dec 
her to have had the ſettlement if ſne had not yl 
3 Pol 5 


\ 
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tion; vnleſs & it could have been put in ſuch a [ * 29.1 


ape as that the huſband could have had the benefit 


of the articles; for, then, the court would certainly 


have decreed it. 


Thus where, previous to the marriage of A. ar- Pyke v. Pyke, 


ticles were entered into, by which he 1 to ſettle 1 Vez. 375. 

ed wife (who 
was then under age) for a jointure, and then, ſubject 
to a proviſion for younger children, on the firſt and 


an eſtate in Ireland firſt, on his inten 


other ſons in tail; and that the wife's fortune ſhould 
remain in the hands of truſtees, until the conveyances 
or ſettlement thereby intended ſhould be executed. 
And it was alſo agreed, that it was the intent that, to 
enable A. to execute the ſame conveyances and ſet- 
tlement, the wife's portion ſhould be applied to the 
diſcharge of the incumbrances affecting the eſtate, and 
the overplus be paid to A. his executors and admini- 
ſtrators. The marriage was had, but no ſettlement 
was made, The huſband afterwards went abroad, 
and there died. Then the wife preferred her bill 
againſt the executors of her father and her children, 
for the payment of the reſidue of her father's perſonal 
eſtate, as the right thereto ſurvived to her, upon her 
huſband's death. No eſtate * in [reland appeared, 
and it was admitted on all fides that no ſettlement 
could now be made; but the defendants, the children 
of the marriage, inſiſted, that they were purchaſers 


under theſe articles, as an agreement by the mother 


for the diſpoſal of her eſtate, which was binding; 
ſuggeſting, that they were equally entitled with t 


mother to have the benefit of it, although no ſettle- 
ment had been made; and that the court ſhould decree . 
an equivalent to them, or that an equitable apportion- 


130. 


ment ſhould be found out, this being a loſing bargain, 


ane both parties purchaſers. But Lord Hardwicke was 
of opinion, that the children, under theſe circumſtan- 


ces, were not entitled; and that no court of juſtice 


could take this portion out of the hands of the mother 


or her truſtees, who were the repreſentatives of her 


father, unleſs ſhe! had that part of the ſettlement, 
agreed for her benefit, made good to her; for, the 
loſs aroſe from the fraud and miſbehaviour of the father 
of the children. The mother had as good an equity 


as themſelves, and had the law on her fide, having a 


right to ſue in the eccleſiaſtical court, which was the 


law of the land in this caſe ; then they were all pur- 
Vor. II. B - 


chaſers 


l 


EQUITABLE JURISDICTION IN DECREEING 
chaſers in equal degree, and the children had not 2 


right to * come againſt the mother, to make good the 


failure on the part of the father. The agreement was 
only that the wife's fortune ſhould remain in truſtees, 
till a ſettlement ſhould be made in purſuance of it, 


which ſettlement was to be of the huſband's eſtate, and 


* 


her portion was to 


pay off the incumbrances thereon; 
but no ſuch eſtate — appeared. Then, if no ſuch 
eſtate could be found, there could be no ſpecific per- 
formance. 


And, where the one party to an agreement has per. 


formed all that is requiſite on his fide, and, before the 


time at which the other fide is to perform his part of 
the agreement, the legiſlature interfere, and render a 


performance on his ſide as to part illegal; a court of 


equity ought, notwithſtanding the beforementioned rule, 


Dr. Betteſ- 


uorth v. Dean 
and Chapter of 
s, Sel. 


St. Paul 


Ca. Ch. 66. z. 


Bio. Ca. Par. 
339. 


732.9 


to decree the other part to be performed in ſpecie, - 
This queſtion occurred in the caſe of Dr. Bettefworth, 
and the Dean and Chapter of St. Paul's, and was de- 


mance, on an appeal from a decrce of the court of 
Chancery. The point aroſe on. a leaſe made by the 
dean and chapter of St. Paul's, to the maſter and 


* fellows of Trinity college in Cambridge (in truſt for 
Dottors Commons) of the land on which Doctors Common: = 


is built, for ninety-nine years, to commence after the 
Expiration of a leaſe then in being, under a rent of 50. 
and the . doctors giving their advice to the dean and 
chapter gratis, and new building the houſes and reſi- 
dence of the doctors there. And in the leaſe there was 


2 covenant for renewal for ninety-nine years, on ſur- 


of renewal on ſurrender, taties quoties. 


render of the old leaſe and payment of 200. in which 


future renewed leafe there was to be the like covenant 
| The ſtatute of 
13th and 14th Elizabeth was then paſſed, by which 


_ eccleſialtical bodies were reſtrained from making leaſes 


in corporations or. market towns, for any greater term 


than forty years. The leaſe being near expiring, 2 


bill was filed in the court of Chancery, on behalf of 


Doctors Commons, to oblige the maſters and fellows of 


| Trinity Hall in Cambridge, to ſurrender up the leaſe 
10 the dean and chapter of St. Paul's and to procure 3 
leaſe from them for forty years in truſt, with the ſame 


covenants as in the former leaſe. 


And it was contended 
2gainft the renewal, that this was an entire — 


cided in the houſe of Lords in favour of a part-perfor- 


, 
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and could not be apportioned, and then, the act of 
* parliament intervening was a releaſe of it. And ſo [ * 32.7] 
it was held to be by Mr. Juſtice Price and Lord Chief 
Tuſtice Raymond, againſt the opinion of the maſter t | 
the Rolls, and thereupon the bill diſmiſſed. But this 
decree of diſmiſſal was reverſed, on appeal to the houſe 
of Lords, upon the opinion of the jud ef eager. 
and the dean and chapter ordered and adjudged to make. 
2 leaſe for forty years under the ancient rent, with a 
/ WH covenant and conditions as in the old leaſe contained, 
except the covenant for renewal, | 1 
So, if the entire performance of an agreement for 
a purchaſe be prevented by accident, or the adt of 
God, yet, if the vendee is ſatisfied with a part perfor- 
mance, the better opinion ſeems to be, that the court 
would decree it. And, therefore, although, if one 
enter into an agreement for a purchaſe of lands of 
tenants in common in tail, and one of them die, and 
then the other inſtitute a ſuit for an execution as to a 
moiety, the court would not execute it againſt the pur- 
chaſer; becauſe what is required is different from 
what was contraQed for, and the purchaſer's meaning 
might be-to have the entire eſtate; and the court pre- 
trends to decree in ſpecie only, which the decreeing | 
* half would not be, Yet, if the purchaſer, on the * 34. 
death of one of the tenants in common, who has con- | 
tracted for a ſale of the eſtate, ſhould bring a bill 
againſt the ſurvivor, deſiring to take a moiety of the 
eſtate only; the intereſt in the money being divided 
by the intereſt in the eſtate, he might have a ſpecific 
performance as to a moiety decreed him from the ſur- 
vivor, although the contract could not be executed 
_ againft the iſſue of the other. ES, 
The court of Chancery will not compel a -purchaſer vide Marlow 
under a decree, or by agreement, to complete the pur- v. Smith, 2. P. 
chaſe, if there be any ſubſtantial doubts as to the good- Will. 199. 
neſs of the title of the vendor. And, therefore, where | 
| there were the opinions of learned men againſt a title 
. ta an eſtate, ſold before the maſter under a decree of the 
court of Chancery; the maſter of the Rolls would not 
compel the purchaſer to accept the purchaſe. WH, 
But this court will not ſuffer a party to defend him- 
| ſelf againſt executing his agreement in ſpecie, upon 
pretence of ſome formal matter being requiſite to com- 
| pleat the title, where that circumſtance is ſupplied by 
other matter that makes it equally ſecure. 
„ + — MS I berefore, 


190. 


FER 
5. ] 

* chen 2 Wil- 

fon, 3. P. Will, 


and to his brother-in-law, and their heirs, in truſt to 
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Therefore, where one, being in debt, and enti- 
tled to the equity of redemption of an eſtate mortga 
nearly to the value, deviſed it to his youngeſt brother, 


ſell, and pay debts and legacies, and to pay the re- 
mainder of the purchaſe money, if any, to the teſta- 


tor's eldeſt brother, who was beyond ſea in the ſervice 
+ of the India company, and died; and the truftees en- 


tered into an agreement for the ſale, and then the 
creditors filed their bill againſt the vendee, under the 


agreement to compleat his purchaſe, &c: The ven- 
dee, admitting the agreement, and that the will had 
been proved in the court of Chancery, objected, that 


the heir, who was” beyond fea, though made a defen- 


dant, had not appeared or anſwered the bill, and ſaid, 


that though he was at firſt willing to purchaſe the 
eſtate, and had entered on good part thereof, yet, 
the other part on which he had not entered _ out 


of repair, the tenant racked, and the rents likely to 
fall, he was now deſirous to be diſcharged of his pur- 


chaſe. And it. was argued that he ought fo to be, this 


being a caſe founded upon a will not proved in equity 
againſt the heir, and therefore a defective title; be- 
cauſe none of the depoſitions of the * witneſſes that 
had been examined for the will could be read againft 
the heir, and, therefore, he might lie by till they were 
dead, when he might conteſt it. But the chancellor, 
though he admitted that it was proper that a will 
diſpoſing of lands ſhould be proved in equity, eſpecially 
in caſe of a modern will, yet obſerved, that he could 
not ſay this was abſolutely neceſſary to make out the 
title, any more than it would be to prove a deed in 
equity, by which an eſtate ſhould be ſettled from the 
heir at law after the anceſtor's death, which would 
certainly be no ground to object to a title. The will 


prevented and broke the deſcent. to the heir as much 


as a deed, and the hands of the witneſſes to a will 
might be as well proved in one caſe as in the other. 


Note. This de- Beſides, his lordſhip obſerved, that the vendee knew 


Cree WAS ON A / 


reheati 


the 


the fact of the heir's being beyond ſea at the time he 


former decree entered into the agreement, and yet had not required 
having diſ- 
charged the 


rchaſer from 


his joining, or the will's being proved againſt him; 
but had admitted by his anſwer, that the will was duly 


his purchaſe. executed, and had, by entering on part of the eſtate, 


Reg. lib. A. 


1732. * 574. that it ſhuuld be compleated, 


executed the purchaſe. 


His lordſhip therefore decrecd, 
3 


EXECUTORY CONTRACTS, &c. 
* The reporter , obſerves upon the preceding caſe, [ * 37. Þ 
that it was a great help to the title that the mortgage, | 
made. by the teſtator, and prior to the will, was for 
the greateſt part of the purchaſe money, and muſt be 
kept on foot for the protection of the title. | 
And a probable certainty of a good title, is a ſuf. Vide Lyddal. 
ficient ground for the court to found a decree for ſpe- jonny 7 
cific performance of an agreement for a purchaſe upon: 
for it is impoſſible, in the nature of things, that there 
ſhould be a mathematical certainty of a good title, 
Therefore, it has been held, not to be an objection to 
a title, that it is derived under a grant from the crown, 
in which there is a reſervation of tin, lead, and all royal 
mines within the lands; becauſe, although grants 
from the crown have, for the moſt part, ſuch a gene- 
ral reſervation, yet, there is no inſtance, where the 
crown has had only a bare reſervation of royal mines 
 vithout any right of entry, that it can grant à licence 
to any perſon to come upon another man's eſtate and 
ſearch for ſuch mines; nor has the crown any fuch 
power,. neither is it warranted by the royal preroga- 
tive of mines: for it would be very prejudicial if the | 
crown could enter into the * ſubjects lands, or grant L * 38.7 
a licence to work their mines unopened, But, when 
they are once opened, the crown can reſtrain the 
ſubject from working them, and can either work | 76" 
2 itſelf, or grant a licence for others to. work 7 Fi] - 
em. hy 
Neither are ſuggeſtions of there being old entails, Ibid, 
or doubts what iſſue perſons have left, whether more 
| or fewer, objections of that force as to overturn a title 


to an eſtate, | | 
I be principle, upon which courts of equity decree | 
f an agreement or articles to be performed, ſeems to 
1 be; that the purchaſer has, by the contract, an equi- 
i ty to recover the land, and the vendor is thenceforward 
fl a truſtee for the purchaſer, or whom he ſhall appoint, 
I till a conveyance executed. | FE wor 
In all caſes of covenants, the court of Chancery, 
on application to have them gecreed in ſpecie, conſi- 
ix der what was the intention of the parties covenanting; 
1 and, if that was, that the parties ſhould rely and 
ly depend upon the ſecurity of the covenant only, equity 
e, will not alter the ſecurity agreed to be accepted 
0, of, or vary the remedy: For that would be going 
| 1 beyond, 


_ 


— 


* 


* EQUITABLE JURISDICTION IN DECREEING 


[1 39. ] beyond, * and, conſequently, againſt the intent of the 
- Earl of War- FE Therefore where A. on his daughter's marriage, 
e covenanted to leave her 1000!/. to be paid within fix 
= Pre. Ch. months after his death; and his grandſon, her repre- 
So. EtrP. ſentative, filed a bill, praying that A. the grandfather 
e might give ſecurity for a performance of this agree- 
F. Colmer, ment: The court refuſed to make ſuch a decree, be- 
er 118. cauſe the daughter and her huſband had agreed to ac- 


0 Contract of the parties. | | 
Collins - . So where a ſettlement was made on the huſband for 
| 5 life, remainder on his intended wife for life, remainder 
mm 8. . on the heirs of the body of the huſband on the body of 
8 104. Et Vide the wife, remainder to his own right heirs, with a co- 
1 hy on th venant by the huſband, that he would not dock the 


Moſely 96. entail, or ſuffer a common recovery; and the huſband, 
Colmer v. Col- having only one daughter married to C. ſuffered a re- 
mg. did. covery, and deviſed his eſtate to his daughter for life, 
15 l. remainder to her firſt and other ſons in tail, remainder | 
to his own nephews; provided, that if his daughter 
| ſurvived her huſband, ſhe ſhould have the eftate in 
L* 40. ] fee: The court, on a bill“ filed for that purpoſe, re- 
| fuſed to decree a ſpecific execution; becauſe it was 
evident from the covenant, that 'the parties knew the 
huſband had power to bar the eftate, and yet agreed to 
accept of a covenant, by which they might recover da- 
mages, and not the thing in ee ; and then to have 
decreed the latter, would have been going beyond the 
agreement. | pf | 
Boſvil v. Bran- So where A. by articles entered into before marriage, 
der, 1 P. Will. covenanted to ſettle on his wife the manor of Dale, or, 
4b1. Sed vide | 5 rpg a | 
7 Bro. Par. Ca, to leave her 1000. to be paid within three months after 
208. Where no his death; the court of Chancery would not, on a bill, 
election, ot. exhibited by her, compel A. to do the one or the other, 
note the diſ- , . | | 2 
zinction. Et or to give any further or better ſecurity for the pay 
vide Blaiker v. ment of the 1000/.: Becauſe, by the agreement, he 
| r had his election all his life-time, and ſhe had that ſe- 
Where, on curity which ſhe at firſt agreed to take, and which 
general agiee · the court will not better. contrary to the intention of 
Jesse the houfe tbat agreement. SEE, ! 
of Lords betas The intent of the parties to an agreement may be 
the landlord evinced, either from the nature of the covenants com- 
__ ichen pared with the ſubſtance of the agreement, as was 
inſerting re. inſtanced in the caſe laſt put, and. alſo in the preceding 
ſtrictive elauſes 5 ä one 
of an unuſual nature, 


n 


Seger 


2 


Sw Wi bd 2 * 


cles, wherein, although lands are expreſsly covenanted Abr. 


of the marriage. It is conſidered, therefore, that it 593: PL. 5. 


vhich aroſe on articles to ſettle an eſtate on the father 123. 2 Ed. Ca. 
ther by the father, remainder to the father in fee. 


before marriage to the father for life, remainder to the 


EXECUTORY CONTRACTS, ee. TRY 
one of Collins e and Plummer z or, from the nature of 4.1 


the contraſt on which the covenant or agreement. 
ariſes, confidering who are the parties to it, and the 


object of their ſtipulating. The moſt apt inſtances of Trevor v. re- 


: Sh? : 1. vor, 1 P. Will. 
this ſort that occur, are in the caſes of marriage arti- 7% 1 


87.8. 
to be conveyed to one for life, with remainder to his 2 83 54 
heirs male of his body, which, on a contract executed, Os 122, | 4 
8 : a | le v. Cole- 
would give A. an eſtate tail; yet, on a bill brought mas, 1 P. will. 
for the execution of articles, the lands will be directed 145. 8. C. | 
to be ſettled upon A. for life, with remainder in f#ri& 3 * | 
ſettlement upon his firſt and other. ſons in tail male, . "4 | 
Sc.: Becauſe, from the nature of the contract it is clear, Oſgood v. 
that the iſſue of the marriage are principally in the con- Strode, 2 P. 
ſideration of the parties, and that the contract is made 2 
with a view to ſecure to them the eſtates ſtipulated v. Wilkes, 


about, and of which they are purchaſers in conſideration 1 Eq. Ca. Abr. 


would be a ſtrange and vain conſtruction of ſuch con- 
tracts, if the principal contracting, and who is evidently 
the perſon meant to be reſtrained thereby, ſhould be 
intended to have ſuch an eſtate by them, as would 
enable him the very next day after their execution to 
defeat, by a fine, the * limitations to his iſſue, with a L. ) 
view to ſecure which limitations the oontract was entered 
into, and a valuable conſideration paid for it. | 
And the iflue, claiming under ſuch -articles, will be 
entitled to an execution in ſpecie, purſuant to the con- 
ſtruction of them as already ſtated, although a ſettlement 
be. made thereon; if the limitations therein do not 
purſue that form. | 3 | | 
The firſt caſe decided both upon articles and a ſet- Honor v. Ho- 
tlement before marriage, was that of Honor and Honor; 85 To. 


for life, remainder to the heirs of the body of the mo- Abr. Pl. 1. 
Theſe articles had been executed by a ſettlement made 


mother for life, remainder to the heirs of their two 
bodies, which gave the father an eſtate tail; the ſettle- 
ment was mentioned to have been made purſuant ta 
and recited the articles. And it appearing that the 
parties did not intend to vary the uſes of the articles, 
and there being proof that a ſtrict ſettlement was in- 
tended, it Was decreed, on à bill brought, by the * 


I 43. ] of the * marriage, to have them executed in ſpecie, 
that the eſtate ſhould be ſettled purſuant to the articles, 
by which the father was only to be tenant for life. 
Weſt v. Eriſ- So, in the caſe of VWeſt and Eriſſey, which aroſe 
ſey, 2 P. Will. on a bill to have the benefit of marriage articles, pre- 
349. 3 vas ferred by the grand-daughters of the ſettler, (who 
——— ***. claimed under them by virtue of a limitation in re- 
mainder, after two ſeveral limitations to the heirs 

male of the body of their grandfather by his then or 

any future taken wife) and conceived in the following 

terms, namely, ** remainder to the heirs female of 

« the body of B. by his then intended wife ;”” which 

articles had been executed by a ſettlement, made 

previous to the marriage but mentioned to have been 

made in purſuance and performance of the articles, 

in which this limitation was carried into execution by 

limiting a remainder “ to the heirs of the body of B. 

by his faid wife.” B. having iſſue only a daughter, and 

being tenant tail by this limitation, ſuffered a recovery, 


The articles were made in December, and the ſettle- 


ment in March 1685. The ſale of the lands was in 


ed the ſettlement, the recovery, the will, and the long 

enjoyment ; this plea was overruled, but, at the hear- 

ing, the bill was diſmiſſed: But on appeal' to the 

Lords this diſmiſſion was reverſed, and the lands not 

fold decreed to be conveyed to the granddaughters 

and the heirs females of their bodies, with croſs re- 
| = mainders to them in tail female. FE p 

WH  Powelr. But, in a ſubſequent caſe, where a daughter claim- 

| . 2 P. 15 ed under articles wherein, after a limitation therein 

vide . v. to the firſt and other ſons of the marriage in tail, re- 

Haſtings, Gilb, mainder to the heirs male of the body of the huſband 

TRE * 2 ( i. . by any wife, a limitation was made to the 

„ heirs of his body by his ſaid wife; with a clauſe there- 

by his ſaid wife, and there ſhould be one daughter 

ſhe ſhould have 3oool, and, if more than one, they 

ſhould have 4000l. among them, which portion was 

to be ſecured upon ſome part of the eftate. The hul- 

band having ſuffered a recovery, and re-ſettled the 

_ eſtates on his ſecond marriage, in which ſettlement 

part of them were ſubjected to a truſt for raiſing 

Zool. for his daughter by the firſt wife, in ſatisfaction 

of the portion ſhe was entitled to on the firſt 1 . 


EQUITABLE JURISDICTION IN DECREEING 


. fold part of the lands, deviſed the reſidue, and died. 


> 44. J 1698, and the will in 1722, The * defendant plead- 


in, that if the huſband ſhould die without iſſue male 


«„ mT MY TT” Fr WIN 


the court refuſed to decree * the eſtate to the daughter 19451 _ 
by virtue of the articles; diſtinguiſhing this caſe from 7 _ 
that of Me and Eriſſey, inaſmuch as, in the latter 
| caſe no portion was provided for the daughter, of the 
firſt marriage, whereas, in this caſe portions in all 
events were ſecured to ſuch daughters; alſo in the 
latter caſe, after the limitation in the articles to the 
heirs male of the body of the huſband and wife, with 
the remainder to the heirs male of the body of the huſ- 
band by any wife, came the remainders to the hezrs 
female of the body of the huſband by the firſt wife; 
ſo that the daughters were more immediately in the 
view and contemplation of the parties in that than in 
the preſent caſe. 1 ERS fl | 
But the folid ground upon which the. above caſe is 
diſtinguiſhable from that of Weſi and Erifſey ſeems to 
be the firſt; for the argument founded upon the latter 
ground, appears too nice to be oppoſed to the ſubſtan- 
tial principle upon which articles ſo conceived are 
carried into execution by ſtrict ſettlement; for the 
firſt limitation being to the firſt and other ſons of that 
marriage, and the next limitation to the heirs male of 
the huſband, the latter remainder to the hejrs of his 
doch by his then intended wife, muſt have been meant 
as * a proviſion for daughters, or have had no ſigniſiQ- [* 46. J 
cation at all, ſince it was not to take effect but in failure 
of ſons. 5 | 0 5 | 
But, if the ſettlement in ſuch cafes, be made before vide Logg and 
marriage, and be not declared to be in purſuance of Goldwite, 
the articles, this rule does not apply ; becauſe, until Many T. 
the marriage, all parties are at liberty; and, there- gy 
fore, if the ſettlement differ from the articles, it = 
will be preſumed that the alteration aroſe from a new * Warwick v. 
agreement 'between them, by which the articles will by : 
be controuled : But that reaſoning does not apply, Note; the ar- 


where the ſettlement is expreſſed to be made in purſu- ticles in this 


ance of the articles. ; | ED —. capa 
2 And the court, it is to be obſerved, will not re- uſe of the heir 


eve, even in the former caſes, if the application be male of the 


made againſt a purchaſer for a valuable confideration. ras wn — 


And, therefore, where the defendant to a bill of this ber, which 
kind was the affignee of a mortgage, and denied notice Lord Hardw. 


of the articles or ſettlement, and inſiſted on his being 8 


a purchaſer for a valuable conſideration; Lord Hardwitke create an eſtate 
dimifſed the bill, ſo far as it prayed to be relieved _ in him + 
a, | | 0 but it was 
gainſt the mortgage. | % | neceſſary to 

. . And, determine that a 
point, and there are very ſtiong grounds in ſupport of a contrary opinion. * 


EQUITABLE JURISDICTION IN DECREEING 
3 4% 1 And, in thecaſe of J/:/t and Eriſey, the court ob- 
Weſt v. 5 ſey, ſe 


rved, that purchaſers would not be affected, as the 
ſupra, plaintiff there prayed ſatisfaction as to ſo much of the 


eſtate as was fold againſt the perſonal aſſets of the ven. 


Pouelly. Price, dor only, So, in the caſe of Powell and Price, it wa 
tlement, or the wife, had had no notice of the articles 
made on the firſt marriage, they could not have been 
attected thereby, in equity, being purchaſers without 


notice. | 


Vide 2 Vern.” But articles ſo circumſtanced, were decreed to be 


 $64.2Vez.633. executed by a ſtrict ſettlement againſt the creditors of 
one bound thereby; although they had got the legal 
eftate; for it is, in their hands, bound by all the equity 

8 it was ſubject to in the hands of their debtor. 

age V- Thus, where A. ſeiſed in fee of freehold eſtates, 

ornburgh, a . . 
2 P. Will. 502. COvenanted, previous to his marriage, to levy a fine 
S. C. Pre. Chan. thereof to the uſe of himſelf for life, remainder to 


225. Gilb. Rep. his wife for life, remainder to the heirs male of his 


n body by his wife, remainder to the heirs of their bodies, 
remainder to his own right heirs; there was iſſue a ſon 
and a daughter. A. died before any fine was levied; 


1 * 48. the ſon came of age, * borrowed money On bond, 


and procured C. D. and E. to be his ſecurities, who 
afterwards paid the ſame. The ſon, to counterſecure 
and reimburſe them, covenanted to levy a fine to them 
and their heirs, redeemable on payment of the mone 
lent, and what they ſhould pay as his ſureties; and, 
by his will, deviſed his lands to them to raiſe money 
to pay his debts, and then died without iſſue, but 
without having levied a fine. And, on a bill preferred 
by the ſiſter againſt the truſtees and creditors, to have 
the eſtate conveyed according to the intent of the mar- 
riage ſettlement, the truſtees inſiſted that they were 
honeſt creditors for great ſums of money, and had a 
ſecurity made to them by their teſtator, on whom the 
legal eſtate had deſcended, there having been no fine 
levied purſuant to the covenant in the marriage arti- 
cles; and they ſuggeſted that, if there had been a fine 


levied, their teſtator would have been tenant in tail, 


and might have barred, as well his own iſſue, as 


in remainder; and that, he having the fee ſimple of 


the legal cſtate, and being tenant in tail of the equit- 
able eſtate, the deed of covenant to lead the uſes of 


the- intended fine (although the fine was not — 
| | : levied 


kJ 


admitted, that if the truſtees under the ſecond ſet- 


r a.cvEm- 
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levied) was ſufficient in * equity to bar it. And that, 
although their teſtator had not levied a fine, yet, they 


had the legal eftate in them by the will : and, having 


both law and equity on their fide, ought to prevail 


againſt the daughter, who had only a demand in equity 


by virtue of the father's marriage agreement, But 
Lord Harcourt conſidered this deed to be in the nature 
of articles, which would have been -carried into 
execution by ſtrict ſettlement, and therefore decreed 
the eftate to the daughter; which decree was after- 


wards affirmed by Lord Cowper, but upon different 


principles. 


This rule, reſpecting the conſtruction ok marriage 
articles, being founded upon the preſumed intention of 


the parties thereto, collected from the nature of the 


contract and its general ohject, like every other rule 


whoſe baſis is laid in preſumptions founded on colla- 
teral circumſtances, yields to poſitive proof, or to the 
proof of circumſtances furniſhing ſtill ſtronger pre- 
ſumptions, that. the intention of the parties was di- 


rected to a different object: And, therefore, when it Chambers v. 
was by marriage articles agreed, that 6000/. in the Chambers. 
hands of truſtees, ſhould be laid out-in the purchaſe of eh: on, 127, 
lands, to be ſettled on the huſband for * life, remainder Abr. 35. Pl. 4. 
to the wife for life for her jointure, remainder to the firſt S. C. Moſeley * 
and other ſons of the marriage in tail male ſucceſſively, 333. | 


(50.1 


remainder to the huſband in ſee; and the father, by the 
fame articles, covenanted to ſettle, after his deceaſe, 
other lands upon the huſband and the heirs male of his 
body, remainder to the hein of the father; the huſband's 


father having made a ſettlement of other lands to the 


huſband, and the heirs male of his body, with remainder 


to himſelf in fee. One queſtion was, whether this were 
2 good performance of the agreement; and it the limi- 


tation ought not to have been to the huſband for life, 
remainder in ſtrict ſettlement ? And Lord King was of 


opinion, that the ſettlement was a good execution of the 


agreement; for that the lands laſt ſettled by the father 
were not to be a proviſion for the children of the mar- 


riage, they having been taken care of by the other parts - 


of the articles; but were meant for the ſupport and pro- 
viſion of the huſband : And his lordſhip ſaid, that the 


different manner in penning the articles in relation to 


the truſt money, from that as to the lands, (the one 
being in ſtriẽt ſettlement to the firſt and other ſons, 
Cc. the other to the huſband, and the heirs mn 

| | 0 
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' EQUITABLE JURISDICTION IN DECREEING 


* of his body generally, without being tied up to the 


iſſue of the marriage) plainly ſhewed, that the parties 
underſtood, and had in contemplation, the difference 


between a ſtrict ſettlement upon the iſſue of the mar- 


riage, and a general ſettlement upon the huſband, and 
the heirs male of his body. 


Again, if a huſband, bound by articles, makes a 


. ſettlement varying from them, but, afterwards, by will, 
gives other eſtates to the heir entitled under the ſettle. 


ment; the heir ſhall be put to his election, and ſhall 
not have a decree for a ſtrict ſettlement under the ar- 
ticles, but upon the terms of abandoning what he has 
a claim to under the will. TO „ 
Thus where A. the grandfather of B. by articles, 


previous to his marriage, agreed to ſettle lands to the 


uſe of himſelf and his intended wife for their lives, 


and the life of the ſurvivor, remainder to the heirs of 


his body, Sc. which were afterwards executed by a 
ſettlement reciting the articles, and limiting an eſtate 
tail to himſelf; there was iſſue of the marriage a ſon 
and two daughters, The father, on his ſon's mar- 


riage, ſettled other lands, of which he was ſeiſed in 


fee, to the * uſe of his ſon for life, remainder to the 
daughters of the marriage, remainder in fee to the 
ſon, with power to raiſe a portion for younger chil- 
dren. After the ſon's death, the father levied a fine 
of the lands comprized in the firſt ſettlement to tlie 


uſe of himſelf in fee, and then deviſed part of it to 
his two daughters; and gave all other his eſtates to 


truſtees, in truſt for his grandſon for life, remainder 


to his firſt and other ſons in tail male, remainder to his 
own daughters. Then came this clauſe, „ and his will 


and meaning further was, and he did thereby authorize 
and appoint the truſtees, and the ſurvivor of them, ta 
receive the rents and profits of the ſaid eſtates to them 
deviſed, and out of the ſame to allow and expend ſa 


much as they ſhould think fit for the education of his 


| arg during his minority; and that the truſtees 
ould place out at intereſt ſuch monies ariſing out 


of the rents and profits of the ſaid eſtates, which 
| ſaid monies, with intereſt ariſing therefrom, his will 


was ſhould be paid to his grandſon at the age of 


twenty-one, if he ſo long lived; or, in caſe he 


died before that age, the ſame to be paid to his 


| own two daughters, their execators,” &c. The ſettle- 
ment being held not to be a proper execution of the 


articles 


ERXxECUTORYT CONTRACTS, &c. , 


* articles, one queſtion was, Whether the general [ 53.1 
deviſe ſhould - be taken as a ſatisfaction for what the | 
grandſon was entitled to under the articles ? Et per 
curiam, if the grandſon has a lien upon the lands in the 
articles, then he may ſtand to them if he pleaſes; but 
when a man takes upon him to deviſe what he has no 
power over, as well as that over which he has power, 
upon a ſuppoſition that his will ſhall be acquieſced 
under, the court of Chancery compels a deviſee, if he 
will take advantage of the will, to take entirely, but 
not partially, under it; there being a tacit condition an- 

: nexed to all deviſes, that the devifee do not diſturb the 
diſpoſition which the deviſor has made. Then, in this 
caſe, the eſtates which the deviſor had given his grand- 
ſon were clearly within his power ; he had given them 
to truſtees until his grandſon attained twenty-one, and 
had diſpoſed of them in ſuch a manner as that there —_— 
could never be any undiſpoſed reſidue to go to the ! _— 
grandſon as heir at law; then ſurely it was as much in ; 
the power of the court to make this bequeſt thus limited 
to be a fatisfaCtion, if the party would ſtand to the 
will, as in other caſes. And the court ſaid, that the 
grandſon, therefore, muſt have ſix months after he 
comes of age to make his * election, whether he would [C * 54. 7 
ſtand to the will or the articles; and if he made his 
election to ſtand to the latter, then ſo much of the 
other lands deviſed to him as would amount to the value 
of the lands compriſed in the articles, and which were 
deviſed to the teſtator's daughters, muſt be conveyed 
to them in fee. 8 5 ; | oY] 

But it was held, in the preceding caſe, that the ſet- 1 
tlement, made upon the ſon's marriage, would have _ 
been no ſatisfaction for the eſtates meant to be limited W 
by the articles; becauſe that deed proceeded upon a ("= 
eonſideration quite different from thoſe of the articles, | „ 
the perſons claiming under them being purchaſers for a 
conſideration entirely new, the limitations being totally 
different. It would, therefore, have been abſurd to 
have called that a ſatisfaction for another thing it had | Tx 

nothing to do with, and to which it was no way relative. | _ —_ 
But if ſuch articles be carried into execution by a Reeves v. mz 
ſettlement made after the marriage, and ſubſequent to Reeves, i 
| the birth of a ſon, and an eſtate for life only be limited 9 Mod. 128. 4385 


R . p : Et vide Ma- 
to him in the ſettlement, with power to make a join- thews's caſe, 


ture, although by the articles the ſon would have been cited ibid. 
| | 2 tenant 
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_the very nature 


 EQUITABLE JURISDICTION IN DECREEING 


[* 55. } tenant in of the lands bound thereby, * yet, if ſuch 
Zr 0g ſettlement be made with the concurrence of the truſtees, 
being a family ſettlement, and. therefore agreeable to 
the ſubſtantial object of the articles, it will be valid 


as a full execution of the articles; and a court of equity 


will not ſet it aſide in order to make the fon tenant in 

tail, although he be thereby prevented from incumber- 

ing any part of the lands ſettled, otherwiſe than as he 

| is thereby enabled. | ; 

Wakely v. But where there were ſuch articles and-no ſettlement, 
Wakely, cited but the father by his laſt will, which he mentioned to 
9 Mod. 130. be in execution of the articles, deviſed the eſtate to his 
© 2 vez. 639. fon for life, remainder to his firſt and every other ſon, 
Note. Sir * Sc. in tail male, with remainders over; it was held that 
Jekyl ſpeaking the execution being by laſt will, without the conſent, 


of the rul | 5 
ee s "06d of the truſtees, and without the conſent of the fon, who 


| ought to be was then of age, and by that means deprived of the 


done ſhould be power of making a jointure, or charging the lands 


| wy — mcg for proviſion for younger children, the deyiſe ſhould be 


obſerves, that a ſet aſide. | 5 
me ſo powerful o Courts of equity, in the conſtruction of executory 
it is, as to alter ö 
contracts or agreements, conſider them as executed 
[* 56. ] from the time of their * being entered into, unleſs ſome 
of things, to other time be appointed for executing them; it being a 
make money principle of thoſe courts, that where one, for a valuable 


land, and, on 


the conttary, conſideration, agrees to do a thing, ſuch executary contrati 


to make land 7s to be taken as done; and, that he who made the agreement 


e ſhall not, by neglecting to perform it, be in a better plight, 
os to than if he had fairly end honeſtly perfermed, without delay, 


applying it 


the caſe of what he agreed to, 


- truſtees, he 2 Thus, where A. fon of B. being about to marry 


fays, that, i a 
it bot for that an Orphan of the city of Londen, with conſent of parents 


rule, it would on both ſides, ſeveral ſettlements of real and perſonal 
Outer cl. eſtate were made by B. thereupon ; but, the licence 
ther by doing, Of the court of aldermen, who are the guardians of the 
or delaying to city orphans, being neceſſary, they were applied to fcr 
do, + hook their conſent, which they gave upon condition that the 
. ſettlements ſhould be made with the approbation of 
perſons. vide 3 the common ſetjeant, A. promiſing and agreeing, and 
P. Will. 215. B. undertaking on his behalf, to take up his freedom 


* Frederick of the city within one year next enſuing ; of which 


v. Frederick, agreement an entry was made in the court-books. No 


Will. 5:0, Z | X 
2 part of this agreement was performed. And A. made 


Parl. 7. his will and died. His widow then brought her bill to 


compel a performance in ſpecie of the agreement, it 


* having 


— 


5 == © 22 «x oa 


— , RS 96 


, 
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EXECUTORY CONTRACTS, ac. 
s having been entered into for a valuable conſideration, 


namely, that of marriage; the conſequence of which 
would be, that A.'s perſonal eftate would become 
diſtributable, one third to the widow,. another third 


to the children, and the remaining third only would 


paſs by the will. And it was, after mature conſide- 
ration, decreed accordingly; for A. having,- upon 
good conſideration, made the agreement to become 


1571 


a freeman, and having ſurvived the year, in which he 


ſtipulated to carry it into execution, muſt, in equity, 
be taken to have been a freeman from the time of the 
agreement entered into, and his perſonal eſtate be diſ- 
tributable accordingly. And this decree was, on an 
appeal, confirmed by the houſe of Lords. 


And not only the vendor, but all who come in his Hinton v. Hin 


place, and take in right of him, are bound by his agree- ton, ſupra. 


ment; as his. widow, where the eſtate is copyhold 
and ſhe entitled to free bench, that being a branch of, 
and ariſing from, the eſtate of the huſband ;. or a man's 
heirs; or his executors; the latter of whom are bound 
of courſe without being named. _ 

pon this principle, namely, that the whole eftate is 
by the agreement parted with in equity * (courts of equity 
conſidering the thing as done from the time it ought to 
have been done, and, conſequently, conſidering the ven- 
dor from thenceforth as a truſtee for the vendee, and 
all who come in his place as bound thereby) a bond 
creditor, who has a lien upon all his debtor's lands of 
which he dies ſeiſed, will, if the debtor article to con- 
vey his eſtate, loſe _— his right; for, from the 
time of the articles executed, 
and not of his debtor, | | 


And the ſame rule of equity applies in the cafe of Per Lord Cows 
pei, Peach v. 
Winchelſea, 
cited 10 Mod, 


a creditor by judgment, if it be entered up after arti- 
cles entered into for ſale of the debtor's lands, &c. for 


Vide 1 P. Will, 
721.2 P. Will. 
197. 


1 


it is the eſtate of another, 


a valuable conſideration and the money paid; for the 468. 


articles bind (the eſtate in equity, and, therefore, 


muſt prevail againſt the claim of any judgment 


creditor meſne betwixt the articles and the conveys 


ance, a | 

But in ſuch caſe the conſideration paid muſt be 
adequate to the thing purchaſed ; for if the money paid 
be but a ſmall ſum in reſpect of the value of the land, 
the purchaſer will not prevail againſt a meſne judgment 
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EQUITABLE JURISDICTION IN DECREEING 


* Therefore, where A. was jointreſs for her life of 
certain lands, remainder in tail to B. her huſband, 
remaincer over; and B. entered into an agreement 
with A. that in caſe ſhe would make to him a condi- 
tional ſurrender of her eſtate for life, in order to 
enable him to charge part of the lands with 60000. 
after the jointreſs's death, he would ſettle the reſidue, 
together with the equity of redemption, upon himſelf 
for life, remainder to his firſt and other ſons, c. re- 
mainder over; A. ſurrendered the lands accordingly; 
B. ſuffered a recovery, charged the eſtate with the 


_ 6oool. and died without ever ſettling the lands purſu- 


ant to his agreement, being at his death indebted by 
bond and judgment: The agreement was decreed in 


| ſpecie by Lora Harcourt, and that decree was affirmed 


in the houſe of Lords. A queſtion then aroſe before 


Lord Cowper, Whether the judgment creditors of A. 


who were puiſne to the agreement, ſhould be paid 
their debts ? And his lordſhip decreed that they ſhould; 
for A. 's equity to have the agreement performed, was 


not ſtrong enough to ſtand in the way of the creditors, 


c 60. 


who. had a legal lien on the eſtate; for that, if all 
the creditors of B. ſhould come in and be paid * their 
debts, the eſtate to be ſettled would be an overvalue for 
what A. parted with. | | 


It is obſervable, on the preceding caſe, that Lord 


 Cruper ſaid he knew the inducement to the Lords to 


affirm the - decree for the ſpecific execution of the 
agreement, was the propoſal of the plaintiffs in the 


' ſuit to pay the debts by judgment and bond, though 


that clauſe had been left out in the decree below; 


which was a ſtrong motive to his lordſhip to lay 


hold of this objection of inadequacy of conſiderati- 


ON. | | 8 | | 
But it ſeems that a mortgagee for a valuable conſi- 
deration, and without notice, would not be bound by 


. articles of agreement made previous to his mortgage; 


becauſe, being a purchaſer under a contract executed 


of a truſtee in poſſeſſion without notice, he may plead 


| ſuſpicion, whether the mortgagor has previcull 


his mortgage againſt the intended purchaſer, or ce/fu:- 
gue truſt : For his caſe is diſtinguiſhable from that of 
a judgment creditor, inaſmuch as he lends his money 
upon the title and credit of the land, and is under no 
obligation to enquire, while he bas no reaſon for 


trans- 


 'EXECUTORY CONTRACTS, &c;. 
transferred his right to another; and, therefore, L561. T: 


the money attaches upon the land: Beſides, a mort- 


gagee has no. other remedy, but a judgment creditor 


may take out execution againſt the perſon or the goods 


of the party giving it, and his judgment is only a general 5 


ſecurity, not a ſpecific lien upon the land. _. 
Upon this ground, namely, that the property in an 
eſtate eee for is transferred from the time of 
the articles made; it is held, that the vendee ſhall be 
liable, if there be no laches on the part of the vendor 
in fulfilling his part of the contract, to all contingen- 
cies happening to it, in the intermediate ſpace between 
the agreement and the conveyance. , 


Thus, where A. on the behalf of B. articled to Caſs v. Rudele. 
2 Vera, 280. 


purchaſe, c. ſeveral houſes at Port Royal in Jamaica, 
by which articles C. covenanted to convey, and A. on 


behalf of B. covenanted to pay 8oo!. for the purchaſe; 


one hundred pounds whereof was afterwards paid in 


part: and then C. filed a bill for a ſpecific perform- 


ance of the articles. A. the defendant, inſiſted, that 


he had not ſufficient effects of B.'s in his hands, and 


that C. had not made out a good title to the houſes, 


by which means * the agreement had not been per- 
formed, and that, pending this ſuit, the great earth- 


quake happened at Jamaica, and the houſes in queſtion 
were entirely deſtroyed and ſwallowed up; and that, 
therefore, this agreement ought now to be decreed 


in ſpecie. But the court of Chancery, notwithſtand- 
ing the eſtate pendente lite was deſtroyed and gone, 


decreed a ſpecific execution of the articles: Which 


decree, it is ſaid, was affirmed in the houſe of 
Lords. 


[* 62. 3 


But Lord Ap/ley, ſpeaking of this caſe in that of Brown's Ch. 
Pope and Roots, obſerved, that it was miſ-reported ; C3: 137: n 


of Lords, in December 1692, that a title was made by 
C. in January 1691, by conveyance executed, and 
tne earthquake did not happen till Fuly 1692; that A. 


admitted he had the 700/. in his hands; and that the 


decree was founded on a good title to the premiſſes 
having been conveyed to A. : 


However, although the preceding caſe, as ſtated 


by Lord Apſiey, does not Tupport Vernon's re- 


port of it, yet, the general principle ſeems founded 
Ven. II. 5 | | in 


for that it appeared by the printed caſes in the houſe * 
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EQUITABLE JURISDICTION IN DECREEING 


in reaſon, and is ſupported by * other authorities 
equally reſpectable. For it is clear, that property 
abſtracted from poſſeſſion, being a moral right, may 
paſs by a bare agreement, and that the vendor's re- 
taining the poſſeſſion of a thing under contract of 
fale until a future time, does not 'prevent the right of 
property from being inſtantly transferred to the ven- 
dee. The right, and the enjoyment of the right, 
are two diſtinct things, as is the contract and its exe- 


cution. Nothing more is requiſite for transferring 


the right of property but the aſſent of the proprietor, 
and that aſſent has its full effect the moment the con- 
tract of ſale is made, and diveſts the vendor of his 


right of property in favour of the vendee, unleſs it be 


otherwiſe agreed. But the enjoyment of the right, 
which relates to the execution of the contract, may 
be ſuſpended until the vendor has laid down the mo- 
ney agreed on, or on any other account, and the 
vendee will not thereby be leſs the proprietor of the 


thing fold. In ſuch cafe the ſeller, from the time of 


the bargain made, is, as it were, indebted to the 


buyer for a thing in kind, and therefore cannot be 


[* 64. ] 


Reeves's Hiſt. 
Comm, Law, 


affected by any accidents ariſing without any fault in 


Bini. 


* The courſe of authorities, ſo far as they go, are 


agreeable to the principles above ſtated. 


Thus, where a man ſeiſed of land in jure uxoris 


fold four hundred oaks for 20/7. and half were taken 


373-374 Man- during the life of the wife, and then ſhe died, and 


ning's caſe, 


2 P. Will. 41 


the baron not being tenant by the curteſy, the heir 


entered, and the huſband brought an action of debt 


for the remaining half of the money (the other half 


Ibid, 
18 Ed. 4. 5. 


having been paid in the wife's life when the trees 
were removed) ; it was held by the whole court, that 
the action lay: Becauſe the contract was good at the 
time of the bargain. | 
In ke manner it was held, that, ſhould a horſe, 
after being ſold, die in the ſtable of the vendor between 
the ſale and the delivery, the vendor might have debt 
for the price. It was at the pleaſure of the vendor to 


retain the horſe till he was paid the price, and yet he 


could not have an action of debt till the horſe was 


delivered; the property, however, was in the buyer 
by the bargain, ſo that if he tendered: the price, and 


it was refuſed, he might take the horſe, or have deti- 


nue for it. | | 
| | | So 


| EXECUTORY CONTRACTS, dc. 


* So where one by articles, reciting that he had an [ * 65. ] 
eſtate in a church leaſe, covenanted to convey his 8 
title to the ſame by ſuch a day to another, as the cov 
nantee's counſel ſhould adviſe, and it happened that, 
after the articles, and before the time appointed for 
the conveyance, one of the lives dropt; the queſtion 
was, Upon whom the loſs ſhould fall? And it was 
decreed by the lord keeper, that, in regard here was 
no default in the ſeller in making the conveyance, the loſs 
of the life ought to be borne by the purchaſer : Upon 

the ſame principle on which it would be held, that if 
the reverſioner had articled to ſel] the reverſion expec- 
tant upon two lives, and one of them had died before 
the conveyance, the purchaſer ſhould then have the 
benefit of it. | 5 | 5 
And where the bill was to be relieved againſt a con- Stent A 
tract in writing, on which a judgment had been . "I 
tained, and damages given, and which was for the : 
{ale of eleven ſhares of the Luſtring Company, at 581. 
a ſhare, with the 10. per cent. which the eompany 
had called in, and which the ſeller had agreed to pay; 
the articles were dated the 10th of Augut 1720, and 
the money was ſtipulated to be paid on the then next 
opening of the company's books, * at which time the L * 66. ] 
defendant was to transfer the ſhares to the plaintiff; * 
the ſcrivener drew the articles according to theſe in- Is 
ſtructions; but at the meeting of the parties in order 
to ſeal, the defendant, the ſeller of the Rock, inſiſted 
that he would not ſell, unleſs the plaintiff would agree 
to pay the purchaſe money at all events at ſuch a da 
certain, whether the books did then open or not ; .and, the 
ſtock being then riſen, the plaintiff conſented to exe- 
cute an indorſement on the articles to that purpoſe; 
which articles and indorſement were executed at the 
{ame time in a tavern: On the 20th of Auguſt, a ſcire 
facias iſſued to repeal the patent granted to this com- 
pany, and at the ſame time a proclamation was pub- 
liſhed to forbid proceeding in transfers; and an act of 
parliament afterwards paſſed, making it a premunire 
do have any dealings with theſe bubbles; the company 
remitted the call of 10/. per cent. and, in lieu thereof, 
accepted 2/. per cent. but never afterwards opened their 
books; nor, as their own ſecretary depoſed, were they 
ever likely ſo to do: Although the Maſter of the Rolls 
confidering it as againſt natural juſtice that any one 
{hould pay for a bargain that he could not have, and 
| 03 that 
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EQUITABLE JURISDICTION IN DECREEING 


[ * 67. ] that there ought to be a guid * pro quo, whereas, in 
this caſe, the defendant had fold the plaintiff à mere 
bubble or moon/hine, and a thing which it was impoſſible 

' ſhould ever be made good to the plaintiff, it being 
clear that the company could not juſtify any more 
transfers) held, that the money could not be ſaid to 
be due in conſcience, ſuppoling the plaintiff incapable 
of coming at that which he had contracted for, and 
in conſideration whereof he was to pay his money, 
and thereupon decreed a perpetual injunction and ſatis- 
faction to be entered upon the judgment; yet Lord 
King, on a re-hearing, recommended the parties to 
_ ſhare the loſs, and it was agreed accordingly. ; 
Mortimer v. And in the caſe of Mortimer and Capper, where 
' Capper, Bro, C. contracted to fell M. a piece of ground for 2000. 
| 8 and 500. a year annuity to the vendor for life, the vendee 
win v. Boulter, to pay M. a mortgage thereupon; and C. was found 
cited ibid. drowned two days after the contract was reduced into 
| writing; a bill was filed againſt the heirs at law of C. 
for a ſpecific performance. The agreement appeared 
to have been fairly made, with the approbation of C.'s 
5 family; but it was objeCted, that no payment of the 
"TE 68.7] annuity having been ever made, the * contract was 
| void. Sed, per Lord Chancellor, To decree for you 
I muſt lay down as a rule, where a bargain depends 
upon a contingent event, .which chance both the par- 
ties know ; that, if the chance turns out againſt one 
of the parties, he muſt be diſcharged from his contract. 
This contract cannot be impeached on any other 
ground, than that the annuitant died before payment; 
that the bargain has turned out all advantageous to one 
oy 9 which was ſuppoſed to have been fortuitous. 
| nquiry muſt be made as to the value of an annuity 
for the life of C. in order to introduce the queſtion, 
Whether an eſtate being diſpoſed of for an annuity, 
which is a contingency, the contract ſhall fall to the | 
ground if no payment of the annuity ſhall be made? 
1 think, if the price was fair, the contract ought not 
to be cut down, merely becauſe the annuity, which 1s 
a contingent payment, never became payable. 
en, oP. But Fright, Lord Keeper, ſeemed to be of opinion, 
WII. 62. in the caſe of Mhite and Nutt, that if, in that inſtance, 
| all the lives had dropt before the execution of the 
conveyance, it might have been another conſidera- 
tion; for, that the money was to be paid upon te 
| | | *. conveyance 3 


kExkcuroRY CONTRACTS, . 


* conveyance; and, as no eſtate would then have been [ * 6g- 1 


left, there could have been no conveyance. And 

Sir Foſeph Fekyl, Maſter of the Rolls, put a ſimilar 
inſtance in the caſe of Stent and Bailis; for he obſerved Supra, 2 Will. 
that, if he ſhould buy a houle, and, before ſuch time 229 

as he, by the articles, was to pay for the ſame, the 


| houſe ſhould be burnt down by caſualty of fire; he 


would not in equity be bound to pay for the houſe, 
and yet the houſe might be built up again. 
Now it is obſervable upon the preceding dicta, for 
they amount only to inſtances put by way of illuſtra- | 
tion, that the validity of Sir 25 Zekyls deciſion, ; 
in conformity to the cafe he here puts, was doubted | 3 
of by Lord King, in conſequence of which a compro- 
miſe took place; and that Sir Nathaniel Wright 
founded his obſervation on he ground, that the money 
was expreſely ſtipulated: to be paid on the conveyance 
being made, but this ſeems not to be putting the caſe 
fairly; for the ſame obſervation would have applied 
with equal force to the caſe there in queſtion : Be- 
cauſe, if the contract be to be viewed in that light, / 
the ſtipulation was, to convey the eſtate in the 
condition which it was in at the time of the 
* bargain made; and I ſhould apprehend that, to have [* 70. 
maintained an action upon a covenant to pay on con- ; 
veyance actually made, it muſt have been averred, 
that the vendor had conveyed an eſtate for three lives, 
and that the lives were in /e. But the true principle 
ſeems to be, that, in equity, if the party agreeing to 
convey have a good title, and be able ſo to do at the 
time of the bargain entered into, and be clear from the 
imputation of delay in performing his part of the 
agreement, the contract is there conſidered -as then 
executed; the ſubſequent conveyance being only 
matter of form, the ſubſtance being the bargain, 
From that inftant then the property is changed, and 
whatever caſualties fall thereupon ſhould, it ſeems, -be 
borne by. the new owner. Suppoſe the money, to be 
paid for the bargain, be in ſuch a predicament as to 
be clearly identified; as if it were, by. conſent of bon 3 
the parties to the agreement, depoſited with a third | 
perſon in two or three bags, to make good the pay- 
ment on conveyance made, and any caſualty happen to 
it, as if for inſtance, one of the bags were ſtolen; 
it ſeems clear that, upon the principle. of the 
Cale of Mhite and Nutt, the vendor muſt be 
the loſer, for the ſubje&t ſeems immaterial 1 
| | tne 
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E * 71. J * the agreement attaches upon it, and it be bound by) 
- the bargain. . Suppoſe the- conveyance were made, 
and the holder of the money refuſed to deliver it, would 

not the vendor be the proper perſon to bring trover for 

it ? for, in conſideration of the conveyance made, it is 
become his money in law; therefore what the actual 
conveyance effects, at law, the agreement effects in 
equity. If this reaſoning be juſt, what difference 

could it make if two bags were loſt and the third re. 

maining ? it is ſubmitted it could make none; for it is 

not the quantum of loſs that muſt decide who is to bear 

it, but the ownerfhip. The majus or minus muſt be 
immaterial. Then, if the whole money were loſt, 

being, actually identified and proved to be that bound 

by the contract, the principle would not be thereby 

: altered. The vendor would be the ſufferer. Is it not 
| equal equity then, that, if the lands were loſt, the ven- 

| dee ſhould ſtand to the damage? This is preciſely 
| agreeable to the reaſoning of Sir Nathaniel Wright in 
23 BY the ſame caſe; for he ſays, the vendee ſhall take it, 
though a life be fallen, in like manner as, if the arti- 

| cles had been for ſale of a reverſion expectant upon 

| 155 two lives, and one of them had died before the con- 
„ F * 72. ] veyance, the purchaſer ſhould have had the #* benefit 
| | | _* of that; for, fays he, in ſuch caſe, in equity, the 
| | eſtate is as conveyed from the time of the articles ſealed. 
| Why then, if that be true, and both lives upon which 
| the reverſion was expectant had fallen, the vendee wut 
Manning's have had the benefit? becauſe the number of lives 
caſe, 2P. Will. falling could not have altered the principle, that th: 

_— eftate was, in equity, as if conveyed ah mitio. . 
Lord Thurloto, ſpeaking to the defendant's counſel, 

in the caſe of Mortimer and Capper, ſays, © to decree 

for you, it muſt be laid down as a rule, that where 2 

bargain depends upon a contingent event, which chance 

both the parties know, if the event turns out againſt 

one of the parties, he muſt be diſcharged from his con- 

tract, Then it is to be impeached upon this ground, 

namely, that the bargain has turned out all advantage- 

ous to one party which was ſuppoſed to be fortuitous; 

and the Chancellor concludes with faying, “ that if the 

price be fair, the contract ought not to be cut down 

merely becauſe the annuity, which was a contingent 

payment, never became payable.” Would not the 

fame reaſoning have applied to the caſe of Mbit: 

and Nutt, ſuppoſing all the lives had died — 
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- EXECUTORY CONTRACTS, ae. 
* bargain was, for an eftate determinable upon the L 73. 1 


contingency of three liyes being exhauſted, which _ 

chance both. the parties knew. Why then ſhould the 

contingency of all the lives dying in one caſe vary the 

contract, more than the contingency of the annuitant's 

life failing in the other; or, why ſhould the fact of 

there being no eſtate to convey at the time of convey- 

ance, in one caſe, affect the principle more, than the : | | 
fact of there being no annuity to pay at the time of the 
conveyance ſhould affect it in the other ? 5 A | 

But, it may perhaps be ſaid, that there is an evident 

diſtinQion, not only between a contract for ſale of an 

annuity, and one for ſale of an eſtate for lives, but alſo 

between thoſe contracts and a contract for ſale of an 

abſolute eſtate; for the former are, upon the face of > 
them, contracts for contingencies, the latter is not ſo. 

] confeſs ſuch an obſervation would not furniſh in my 

mind any ground for a diſtinction, An annuity is de- 

terminable by the caſualty of the life during which it is 

payable falling in; an eſtate for lives is in its nature to 

ceaſe, when the lives during which it is to continue no 

longer exiſt ; an abſolute eſtate in lands is alſo expoſed 

to thoſe convulſions of nature to which the land that is 
the ſubjeCt of * it is liable; and a houſe may be conſumed [ 74.9 
by fire. Every one who treats reſpecting either of 8 
theſe- ſubjects muſt be aware of theſe chances, and 
being aware of them muſt be conſidered as making his 
bargains with the full knowledge of the poſſibility of 
their happening; the only difference ſeems to be, that 
ſome of the caſualties are more probable to happen than 
the others: But all are equally incidental to the ſeveral 
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0 | 1 expoſed to their influence. 

0 If any diſtinction can be made in the caſes put, it 
2 ſeems to me that it muſt be in favour of the vendor of 
e ee eſtate in lands ſwallowed up by an earth- 
& quale, or of the houſe deſtroyed by fire, and not in 
bs favour of the purchaſer in conſideration of a contingent 
J, payment (as of an annuity) whereon, by reaſon of the 
= death of the annuitant, nothing becomes due; for ſuch 
” a caſe, it appears to me, might be fairly contended to 
e fall within the diſtinctions I have before mentioned, 
n where that party who has performed, and by the ſame 
nt reaſon where that party, who is ready to perform. his 
he part of the agreement, is in Hatu quo : As in the caſes 
ite af Lord Feverſbam and MWatſon, and of Powell and 
at | e an 
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I 75. J Pellet; becauſe the & ſeller of the annuity has paid 
nothing; he has done nothing towards performance of 
his part of the agreement; and it is become impoſſible, 
as to part, that he ſhould: The contingent payment 
i never commenced nor can commence, neither does it 
admit of compenſation ; where then is the equity of | 
his caſe? If he brought an action upon the agreement, | 
he could ſhew no real damage ; he could e reco- | 
ver only a nominal one. We are to recollect, in con- | 
ſidering theſe kind of caſes, that the interpoſition of 
the court is diſcretionary, and the title to demand it, 
is to be raiſed on an equity derived from circumſtances. 
That, therefore, although that diſcretion be not arbi- 
trary, fo as for the court to be warranted to deny its 
interpoſition where that equity is to be found, yet, it is 
abſolutely arbitrary, when all the circumſtances of the 
caſe do not concentrate to raiſe that equity. Minute 
incidents then may, in ſome caſes, turn the balance 
either way. Nothing can afford a ſtronger ground to 
_ refuſe the aid of the court, than that it is impoſſible 
for the one party to have a compleat performance, and 
that the other, who ſeeks for it, is in preciſely the 
ſame predicament as he was at the time at which he 
0 entered into the agreement. „ 
i But the caſe is different as to the vendor of an 
| eſtate ſwallowed up, or houſe burnt down ; becauſe, 
had he not been bound by the agreement, he might 
have fold this property, to others, and the conveyances 
might have been ſooner compleated ; the parties con- 
tracting are not in the ſituation they were in at the time 
of the contract made; it ought therefore, in equity, 
to be rendered efficacious ab initio, thereby to deter- 
mine on whom the caſualty ſhall fall. If, after ſuch a 
contract, and before its completion, an aecident hap- 
pened favourable to the holder of the lands; as if an 
earth uſeful in a particular manufactory were diſcovered 
in the neighbourhood, or any other collateral caſualty 
of the like nature, the vendor would notwithſtanding be 
bound to his bargain ; ſurely then it is conſiſtent with 
equity, that he ſhould not ſuffer by a caſualty operating 
againſt the vendee, . | Cont 
Pope v. Roots, AS to the caſe of Pope and Roots, that ſeems to me to 
7 Brown's Par, fall within another principle of equity. There A- 
Ca. 148. ſeized in fee of certain tenements then in mortgage, 
being ſixty years of age, and in perfect health, with 3 
view to increaſe his income for his life, in July 1 e 
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EXECUTORY CONTRACTS, ae. 


by agreement in writing, contracted with B. “ in con- 
ſideration of 1s. and of an annuity of 70l. payable by 


B. as therein mentioned on or before the iſt day of 
Ofober then next enſuing, to convey thoſe tenements 
to him and his heirs free from incumbrances; and it 
was agreed, that A. ſhould receive the annuiry from 
the 5th of April then laſt paſt, and B. ſhould take the 


K 


rents and proſits of the tenements from the ſame day. 


This agreement could not be performed at the day, by 


reaſon of the indiſpoſition of the mortgagee, and two 
days after, viz. the 2d of November, A. met with a hurt 
on horſeback, that occaſioned his death on the 12th of 
the fame month: Then B. inſtituted a ſuit againſt the 
repreſentative of A. for a ſpecifies performance of this 
azreement, offering to allow them the half yearly pay- 
ment of the annuity of 70/7. that became due on the 5th 


of October preceding A.'s death. It was objected, that 


the agreemeni was unfair and unreaſonable, it being 


proved that, at the time of making, it was a very hard 


bargainz for the eſtate was then worth upwards of 


Soo. and the annuity might have been bought for leſs 


than 5000. And that an annuity of 95. for the life 
of A. inſtead of an annuity of 78/. ſuppoſing him to 
have been in full health, would have no more than a 
® reaſonable conſideration for the purchaſe of the eſtate 
in queſtion. Beſides, it was ſaid, that B. had not car- 


ried the agreement into execution on his fide, by paying the 


annuity on the 5th of October, when it became due; and 


a ſpecihc performance, was diſmiſſed, and that diſmi 
affirmed on appeal to the houſe of Lords. 
Now, although inadequacy of price alone is not, 


when all parties are informed reſpecting that about which 
they are contracting, a ſufficient ground for a court of 


on theſe grounds the plaintiff*s bill, ſo far as it mo | 


equity to refuſe to give its ſanction to a contract, unleſs 


the conſideration be inadequate in a degree that will 


warrant the court to conclude fraud from the internal 


evidence the tranſaction itſelf furniſhes, yet it is a ſtrong 


inducement to a court of equity to ſeize upon any other 
ground that the caſe may furniſh; which, coupled 
with that, may warrant it to refuſe its interpoſition. 
And, therefore, the court of Chancery, and alſo the 


houſe of Lords, coupling together the inadequacy of 


the price, and the omiſſion on the part of the purchaſer 


of the eſtate to perform his part of the contract 
Payment of the annuity, when the firſt half year be- 
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© EQUITABLE JURISDICTION IN DECREEING 


[ * 79: J came dye, * conſidered him as not intitled to the favour 
of a court of equity; in which way of taking up. the 
_ queſtion they were-warranted, as well by the principle 


; pay on. that governed Lord King in the caſe of Patel] and 
ip Pillet, as by that which influenced Lord Gwper-in the 


upra, 1 P. 
Wii 277. caſe of Finch and Lord Winchelſea. 


Baut if the tranſaction be not a contract of ſale, pro- 
perly ſo called, but an agreement which obliges the 
parties to make ſuch a contract at a certain or uncer- 
tain time, then the ſeller remains proprietor of the 
thing ſold, and is conſequently liable to accidents and 
caſualties. The effect of ſuch an agreement being 
merely, that the ſeller engages, Firſt, Not to make 2 
contract of ſale with another, in regard to the thing 
bargained for, before the time limited is paſt; 
and, Secondly To deliver the thing at the price 
agreed on, when the contract of fale ſhall be com- 
gh by the performance of the obligation on both 
Where money is appropriated to be inveſted in 
lands, and, by unforeſeen accidents ariſing from no 
[* 80, J neglect of any party interefted, it “ ſuffers a loſs, 
the parties intitled and intereſted therein muſt contri. 

| bute equally. | | 
Chambers, et Thus where A. on marriage of his ſon I. with E. 
al. v. Cham- covenanted, by articles, in 1718, to add 3000l. to the 
Moſeley 333. portion of E. which was 3000!/, ; and that the 6000/, 
S. C. Fitzgib. ſhould be paid into the hands of truſtees to be inveſted 
137-3 Eq. C2. in a purchaſe of lands to the uſe of I. for life, remainder 


Ab. 116, 116. : 5 , 
Viner x Con- to E. for life, remainder in ftrict ſettlement ;; and two 


vet 513. Con- terms were to be limited to truſtees, one to raiſe 20000 


>" % mg 567, for the portions of younger children, payable at twenty- 
one or marriage, or 100. for the portion of a younger 
child, the other for raiſing 30000. for the portions 

of daughters in caſe there was no iſſue male of the 
marriage; and the money was to be put out on govern- 
ment or other ſecurities, at the diſcretion of the truſtees, 

until a proper purchaſe could be found; and the 

intereſt of the money was to go as the lands when 
purchaſed : The money, which ſtood out in South 

Sea annuities, was, in 1720, ſubſcribed by the truſ- 

tees into the South Sea Company, and by the loſs of 

that year was reduced to about 39007, Then the 

eldeſt ſon filed his bill againſt the truſtees, — 

| | 5 | en 


EE owe F.C 


= SD 3 & © EE ha. ih, Bd 


Tn, 
T1 


* 
ths 


EXECUTORY' CONTRACTS, . 


. jer, brothers, and ſiſters, to have the money laid. 
"_ 8 purchaſe of lands, to be ſettled purſuant ta 
the articles; and that the ſhares of the younger chile 
dren might abate in proportion to the loſs. And it 
was argued, that this loſs could not fall upon the truſ- 
tees, for not only the act of parliament reſpecting the 
South-ſea company indemnified the ' truſtees, but. the 
articles alſo authorized them to. place out the money as. 
they pleaſed. That therefore the juſtice of the caſe 


[*81.] 


was, that the younger children ſhould abate in pro- 


portion with the elder ſon; and as by the articles th 

were, if tlrere was a fon to have one-third of the 
whole money, ſo they ought to have the ſame propor- 
tion of what was left. On the other hand it was con- 
tended on behalf of the younger children, that there 
was no caſe in which ſuch a loſs had been decreed to 
fall on one that had a charge on the inheritance ; that 
the charge was certain, the value of the lands to be 


purchaſed was uncertainz the charge remained the - 


ſame, whether the lands to be purchaſed were of more 


or lefs value; and that the money being to be laid out 


in lands was to be conſidered as a real eſtate, and if 
the lands had been purchaſed and fallen in value, yet 
this certain pecuniary charge muſt have been * raiſed ; 
that the money, at the time of the articles entered into, 
was inveſted in South-ſea annuities, which might fall in 


[ * 82.J 


value, yet the parties had not provided for an abatement 


if ſuch a caſe happened; that, ſuppoſe the ſtock had 
riſen according to the expectation of the parties, the 
younger children would have been no gainers by the 
riſe, but the plaintiff would have had all the benefit, 
ſo by parity of reaſon he ought to bear the loſs; ſo if 
the money had been laid out in lands, the mines, eſ- 
cheats, and other caſual profits, would have been his. 
But the court diſtinguiſhed between caſes where the 


money had been inveſted, and this caſe. Here the 


money had not been laid out in a purchaſe, and a defici- 
ency had happened by placing it out in a lawful way 
allowed by a& of parliament, which includes the con- 
lent of every one; and the truſtees had the authority 
of the parties to diſpoſe of it at their pleaſure. If any 
gain had been made it would have gone to all the chil- 
dren in proportion, as had been judged in the court; 
then, if a loſs had happened, if the as proportion of 

hat remained were given to the younger children, 
they had all that was deſigned them; the parties to the 


articles 
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5 articles never deſigned that the younger children ſhould 
[ * 83. J have two-thirds of * the money, but one-third only; 
2 and they deſigned to provide for all the children, and 


therefore the younger children muſt abate in proportion 


to the loſs. 5 | 
Having conſidered the principles by which courts of 
equity govern themſelves in the £«.cerciſe of their juriſ- 
4 diction in decrecing contracts in ſpecie; I ſhall next 
call the reader's attention to the effects and conſequences 
which flow from this head of equity. 0 | 
The principle, upon which this equity is founded, 
being the rule, that whatever is ſtipulated to be done 


x Vez. 175,796. ſhall be there conſidered as done; it follows, as a ne- 


ceſſary conſequence, that money contracted to be laid 
out in lands, being from the time of the contract bound 

thereby, muſt, from thenceforth, be taken as land. 
And the fame principle will equally apply vice verſa; 
Gilb. Hiſt, Ch. namely, that lands, by agreement ſtipulated to be turned 
243. Lord into money, ſhall from thenceforth, being bound there- 
=» <p by, be taken as money; and, therefore, if a man by 
Ch. Rep. 115. articles agree to ſell his eſtate, 'and part of the money 
[ 84. ] be paid, and then he die before the“ conveyances are 
perfected, and the vendee is willing to be off his bar- 
gain and loſe the money already paid, and the heir 
of the purchaſer likewiſe defires that the bargain may 
not proceed ; yet, if the executor of the vendor prefer 


his bill againſt the purchaſer and the heir of the ven- 


dor to have the conveyance compleated, and the reſidue 
of the money paid to him, a court of equity will de- 
cree it : Becauſe, from the time of the bargain, the 

land of the vendor is to be looked on in a court of 
equity as money, and to belong to his executors; fer 
he by his bargain has turned it into money. 

Put this rule of equity only applies, -where the con- 
tract to turn land into maney, or money into land, 1s 
poſitive; for, if a power of election be Jeft in one of 
the parties, there, he muſt, by ſome act, ſhew his 
intention to change the ſubject from what it is, or 2 

court of equity will not conſider it otherwiſe, than 3 
Curling v. May, in its proper ſhape: Therefore, where A. gave 
2 ery 500ʃl. in truſt, that B. ſhould' lay out the ſame pon 4 
citedzAtk.256, Purchaſe of lands, OR put the ſame out on good SECURI 
et videKettleby TIES for the ſeparate uſe of his daughter H. (the plain- 
CO tiff's then wife) her heirs, executors, and adminiftra- 
- 5% tors, and died in 1729, and H. the daughter _ 
: 1 1 1731 
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1731, without “ iſſue, before the money was veſted 


in a purchaſe; and the huſband, as adminiſtrator to his 
wife, brought a bill againſt the heir of H. for the mo- 


L* 85. ] | 


ney, the money was decreed to him: For it was ſaid, . 


that, the wife not having ſignified any intention of 


preference, the court would take it as it found it; that, 
if the wife had ſignified any intention, it ſhould have 


been obſerved, but it was not reafonable then to give 


either her heir, or adminiſtrator, or the truſtee liberty 
to elect: For, Lord Talbot ſaid, it was originally per- 
ſonal eſtate, and yet. remained ſo, and nothing could be 
collected from the will, as to what was the teſtator's 
principal intention. . 

And to entitle the heir to claim money as land, or the 
repreſentative of the perſonal eſtate to claim land as 
money, or, to ſpeak more properly, to claim money 
ariſing by ſale of lands as perſonal eſtate, one or other 


of the contracting parties in the agreement for purchaſe . 
or ſale muſt be entitled to carry it into execution in a 


court of equity; for where ſuch court holds, that the 


agreement ought not to be executed, there is no con- 
verſion of perſonal into real eſtate, or real into perſo- 
nal eſtate in conſideration of the court: Becauſe, ® if 
the ſubject being land be not effectually converted 
into money, or being money be not effectually con- 
verted into land, it muſt be conſidered according to its 
original nature; and the executor in the former caſe, 
and the heir at law in the latter, muſt have the benefit 
of it, Now, whether there be any ſuch converſion de- 


pends on there being an effectual agreement, binding 


on all parties; ſo that, under all the circumſtances, it 
ought to be carried into execution upon the general 
principle of equity before alluded to, that What is 


contracted for valuable conſideration to be done, 


will by courts of equity be conſidered as done; all the 
conſequences following, as if it had actually been fo, 
and as if a conveyance had been made of the land at 
the time to the vendee. But, if the circumſtances be 
ſuch, that the agreement cannot, when application is 
made to a court of equity, though once it might have 
been, or ought not to be carried into execution, theſe 
conſequences cannot follow; for the court muſt ther 
conſider the ſubject to be land or money, as it is in its 
proper and original ſhape. | . 
Money to be laid out in lands, may be in three pre- 
dicaments, ry | 
Firſt, 


DL * 86. 
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BQUITABLE JURISDICTION IN DECREEING | 


1 87.] * Firſt, It may conſiſt of a particular fund placed 
5 in the hands of truſtees in truſt for third perſons, ac- 

es cording to the limitations ſtipulated in the articles or 
Infra, agreement reſpecting it. Of this kind is the caſe of 
| Kettleby and, Atwood. | „ 
Secondly, It may conſiſt of a particular fund, re. 

maining in the hands of the perſon bound by the limi- 

tations ſtipulated in the articles or agreement reſpect- 

Infra. ing it, and by covenants therein. Of this kind are the 
Caſes of Knights and Atkins, Lancy and Fairchild, Scuda- 

more and Scudamore, Diſber and Diſber, Furham and 


r ann « « — ans it nn 1 * 


«a 


Jones, Edwards and Lady Warwick, and Letchmere and a 
the Ear] of Carlifle, „ | c 
Thirdly, It may conſiſt of money veſted in no ſe- t 
parate or particular fund, but mixt with the general f 
fund belonging to the contractor reſpecting it, or of c 
| the perſon claiming by virtue of the ſtipulation in 0 
lafra. the articles. Of this ſort is the caſe of Chaplin and t 
| Horner. c | - | h 
PerLord Par- In which ever of the laſt mentioned predicaments b 
ker, Chan. money to be laid out in lands is, it is nevertheleſs a d 
 afterwares declared rule of the court of Chancery, acknowledged a 

{ * 88. ] as ſuch as early as * the year 1720, that it is to be 
created Lord looked upon as land; and, therefore, if the grantee | 
Maclesfield, thereof die before a purchaſe made, or payment to le 
vide Pre. Chan. him of the money, ſo that it becomes a queſtion be- m 
N Þ tween his heirs and executors, which of them ſhall tl 
Will. 48 z. have the money? the heir ſhall be preferred, and it of 
hall, for his benefit, be conſidered in a court of equi- be 
ty, as if the purchaſe had been actually made in the in 

life of bis anceſtor for two reaſons: Namely, Firſt, 
Becauſe the heir is favoured in alf daſes rather than the ſe 
executors. Secondly, Becaule, if the executors ſhould m 
have it, it would be againſt the intent of the grantor, an 
| who meant to give it to the heirs, | 5 to 
ketilebyv. At. Thus, where, by articles made upon marriage, it th 
wood, 1 Vern. was agreed, that, the wife having 1500/. portion, the tri 
_ eee huſband ſhould add 5000. more to it, and that the fame nu 
1689. 3. P. in ſhould be depoſited in truſtees hands, until a conve- pre 
Lingen v. Sow- nient purchaſe could be found out for inveſting it in fan 
ray, as to part land; which land, when purchaſed, was to be ſettled det 
ner mr to the uſe of the huſband and wife for their lives, fe- ot 
Vide infra,et mainder to their firſt and other ſons in tail, te- Cir 


* e a ill. 172. mainder, c. remainder to the right heirs of the huſ- 
ice FH fand. And, in the articles, there was a proviſo that, 


was his heir. He thereupen filed à bill to have the becauſe ſhe then 


being bound by the articles, according to the reſolution the daughter 
in the Caſe of Kettleby and Atwood. Pants frog 


'EXECUTORY CONTRACTS, &. 


* in caſe the huſband died without iſſue, the wife might [ * 89. 
make her election whether ſhe would have the land or vide Hancock 
money, and had fix months time to make her election v. Hancock, 
in. The huſband died before a purchaſe made, leay- 2 Vern. 605. 
ing the wife enſeint of a daughter born Gon after his . e 
death, and who died at a month old. The wife was actually had an 
adminiſtratrix to both huſband and child, and made her election, andret 
election within ſix months to have the money; and el I: 
gave notice thereof to the brother of the huſband who laid out in land; 
2000. inveſted in land, and ſettled according to the peat arm hg 
articles. h Lord Keeper North diſmiſſed the bill with ficial for them. 
coſts, ſaying, that had a bill been brought in the life. Note. The caſe 
time of the infant, it being better and ſafer for the in- horney 
fant to have the land than money, he would have de- 102. was cited, 
creed the money to have been laid out for the benefit Per curiam, 
of the infant; i but that he did not ſee what equity hn | 
the heir had againſt the adminiſtratrix. But on a re- the eule ot Bret 
hearing this decree was reverſed; becauſe, the huſ- and Pildridge, 
band having iſſue at his death, he could not be ſaid to —— "no 
die without iſſue, and, therefore, no election could that if a man's 
ariſe to the wife. | | daughter ſhould 
k So, in the caſe of Lancy and Fairchild, * money, = 3 * 
being by marriage articles to be laid out in land, and L * - 
ſettled on the huſband and wife and their iſſue, re- years foe her 
mainder to the heirs of the wife, was, the wife dying in malriage, her 
the life-time of the huſband, decreed to go to the hae huſband fhou!d 


; TO repay part of 
of the wife, and not to her adminiſtrator; ® the money hes ti 
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5 5 ſhe, and her 
a Again, where D. a freeman of London, being poſ- iſſue, died with- 
ſelled of a certain ſum per annum upon bankers aſſign- in tuo years, 


ments (which were eſtabliſned by act of parliament, e 


and were therefore to go to the executor) previous the portion 
to his intermarriage with E. and in conſideration ſnould be re- 
thereof, aſſigned over theſe annuities to truſtees in 4th — . Mi 
truſt that they ſhould pay and apply theſe yearly an- had illue, the 9 
nuities to ſuch perſons as ſhould be entitled to the condition was 
profits of his lands, which he had conveyed to the eg 
ſame truſtees to the uſe of himſelf for life, remain- Fairchild, 5 
der to his wife for life, remainder to his firſt and! 2 Vern. 101. 
other ſons, Cc. remainder to himſelf in fee; and _ 5. 
directed that, in caſe the principal ſhould be paid in 2 Diet v 
according to the act of parli i | ; 
coraing to the act of parliament in that behalf Dilber. 


made, hes Will. 204. 
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EQUITABLE JURISDICTION IN DECREEING 


[ * g1.] made, that then the truſtees * ſhould lay out the mo- 
33 nies in the purchaſe of freehold or cop hold lands to be 
ine Counteſs of ſettled to the ſame uſes. - Afterwards D. died without 
Holderneſs v. iſſue. And, on a bill brought by the brother and heir 
the Marquis of of D. againſt his widow and executor, it was decreed, 
| Carmarthen, that theſe annuities, being redeemable by parliament, 
m_ of 4000l. were as a mortgage aſſigned to truſtees and directed, 
iſſuing out of hen paid in, to be inveſted in a purchaſe, and ſettled 
the reven't-< as the fee-ſimple lands were above ſettled; and, there- 
reve: fore, though the wife was to have an eſtate for life in 
able upon the the annuities by her jointure deed, yet, after her death, 
payment of {the annuities ſhould not be looked upon as perſonal 
the exchequer, eſtate, a moiety of which, on ſuch conſtruction, would, 
when the ſtate by the cuſtom of London, go to her repreſentatives, but 
| of affairs would _- money directed to be laid out in lands, and to be as 
permit, which hich, after the wife's death, would go 
ſum when paid, A real eſtate, whic 5 after the Wife s 5 8 
was to be laid to the heir of D. : OO ? 
_ pen And the law will be the ſame, if the perſon appointed 
| A ſettled in to lay out the money die before it be done, and neither 
manner therein the executors, nor any other perſon, be named by the 
mentioned)was grantor to inveſt it; becauſe, otherwiſe, it would put it 
| ce Hoa to be into the power and election of the truſtee to decide who 
laid out inland, ſhould have the benefit of it: For, if the purchaſe were 
{ * 92. ] made, it muſt go to the * heir, but if the truſtee, by de- 
but merely 2521: the purchaſe, might alter the right and give it to 
perpetual an- ying P 8 d by hi ill and in- 
nuity,inaſmuch the executors, it would be governed by his wi | 
45 there was no clination, and not by the will and inclination of the gran- 


—_ - che tor „which would be very unreaſonable and inconveni- 
redemption. 


In the caſe of 


Bro. Chan. ent. And, therefore, _— the truſt for laying out 


Rep. 577%. the money be perſonally confined to the grantee, with- 
. 'F out — Hi „ they ſhall be conſidered as 
| implied and included in it. 

Scudamore v. Thus, where A. by her will in 1 696, gave the ſum of 
Scudamore, 8000. to her daughter B. to be laid out by her in à pur- 
Pre. Ch. 843. chaſe of lands, to be ſettled to the uſe of herſelf for life, 
Mich. 172% remainder to C. and his heirs, and, in caſe he died in 
the life-time of B. to D. his heirs, executors, and ad- 
miniſtrators. C. died in the year 1714, and in the life- 

time of B. and D. in the year 1716, living B. having, 

about three months before his death, made bis will, and 

E. his lady, executrix, and having given ſeveral __ 

cies, and leaving F. an infant, his only daughter an 

heir at law. In the year 1717, B. died. The _ 

had never been laid out. A bill was brought 9 

againſt F. and againſt the executors of B. to have the 


money for the benefit of the executors and * 
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EXECUTORY CONTRACTS, te. 
* of D. and that no purchaſe might be made for the [ 93.1 


benefit of F. the heir at Jaw of D. And the lord chan- 
cellor was clearly of opinion, that the money belonged 
to F. the heir at law; as the lands would have done, 
if a purchaſe had actually been made as it ought to 
have been by B. the truſtee. And his lordſhip decreed 
accordingly. PR) 
la the preceding Cafe the court obſerved; that the 
caſe was the ſtronger becaule F. the heit at law, was 
an infant; ahd as B. furvived D. two years, the infant | 
heir might have brought her bill —_ B. herſelf; : 
the truſtee; to have had the purchaſe made; and her 
laches in not doing ſo; was not to turn to her prejudice; 
being an infant. VVV | 
And, although the limitations in marriage articles go 
no further than to the heirs of the body of the huſband 
and wife; yet; courts of eqaify conſider what is the 
effect and conſequence of the ſettlement ; namely; that 
it is to give to money the properties of land, and as, 
had it been land, it would defcend to the heirs general 
of the huſband (i. e.) ſuppoſing it came from his anceſ- 
tors; ſo, although in fact it be money, yet being in 
equity as land it will deſcend in the ſame courſe as [ 94. 
* land would. „ | | 
| And, although money to be laid out in land come, 
in truth, wholly, or in part, from the wife, yet, if no 
proviſion be made in what channel it all go after 
failure of iſſue of the marriage, courts of equity will 
give it to the heir of the huſband, upon a preſumption; 
founded on the general practice in ſuch caſes; that it 
was ſo intended. | 
The following cafe will illuftrare both the foregoing 
propblitions. 5 170 | 
Upon the marriage of A. with B. daughter of C. it Knights v. At. 
was agreed, that C. ſhoulu give B. a portion of 1 £061. ky, 2 Vera. 
and that A. ſhould put 1500/7. more to it; and that both © 26875 
ſums ſhould be laid out in the purchaſe of lands to be 
ſettled on A. for life, remainder to B. for life for a | F 
jointure, and on the heirs of their two bodies. A. died _ | 
without iſſue, and B. married P. and died. Then the 
heir of A. brought his bill to have the mone owing 
by B. (together with t 500/. mote which he olfeted to 
hy down) laid out in a purchaſe according to the mar- 
Vol. II. Db tiage 


© EQUITABLE-JURISDICTION IN DECREEING 


[ * 95: J riage agreement. It was contended “ on the part of 
| Pe. the huſband and adminiſtrator of B. that, as there 
was no mention in the marriage agreement how the 
remainder in fee ſhould go, and as, the wife's portion 
being equal to the money laid down by the huſband, it 
would have been reaſonable, if a queſtion had been 
made in this court, how the remainder ſhould have 
been limited/n the life of the parties, to have decreed 
it for the right heirs of the ſurvivor, therefore, the 
. purchaſe having never been made, and the wife ſur- 
-viving, ſhe was entitled, in equity, to the whole 
money, and that her huſband, as her adminiſtrator, 
had the ſame right, if not to the whole, at leaſt ta 
moiety which was her own proper portion. But it was 
decreed, -that what remained due from C. ſhould be 
paid to the heir of A. the firſt huſband. 
And the better opinion ſeems to be, that, although a 
purchaſe be to be made with the conſent of the huſband 
and wife, and one of them die before the money be 
inveſted; yet it ſhall be ſubject to the limitations in 
the agreement, and, in default of iſſue, go to the re- 
preſentative of the huſband. TO IE 
Thus, where, on the marriage of S. with R. * it 
n it WeAS agreed, by articles, that 500. part of the portion 
Eaſt. 1691. of S. ſhould be placed in truſtees hands to be inveſted in 
5 a purchaſe (with the conſent of S. and R.) of houſes or 
lands of inheritance, to be ſettled on the huſband and 
wife, and the iſſue of the marriage, remainder to the 
heirs of the body of S. remainder to her brother and 
his heirs. The intereſt, until a purchaſe had, to go 2 
the rents and profits would go afterwards. 9. djed 
without iſſue before the money was laid out, then R. 
died, and afterwards the brother of S. claimed tie 
Sool. by virtue of the remainder to him and-his heit: 
Et per Trevor and Rawlinſ5n, the 5001. muſt, in this 
caſe, be looked upon as money, and not as land, aud 
go to the adminiſtrator of R. the huſband, who furviv- 
ed. Firſt, Becauſe there was no potitive covenant 
that it ſhould be laid out in land. Secondly, Becauic 
it was to be laid out in land, but by conjent of R- and . 
and there had been no purchaſe made or conſented to, 
and, therefore; it remaining as money, the intereſt by 
the articles was only appointed to the ſurvivor, and uc 
diſpoſition was made as to the principal; that, there- 
fore, muſt go to the adminiſtrator of the huſband wid 


ſurvived, and who, if it had been ſettled, would my 
\ * 8 : , 


1 96.) 


| * obſerved it was admitted there, that if there had not 219. 


I ;3, < % 
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been tenant * in tail, · and might have barred; the iſſue. [ *g7.] 7 
And the bill was diſmnifled., © | 3 
But, Hutchins was of a contrary opinion in the pre- Note this was 
ceding caſe; for he ſaid the intention was plain that Previous to the 


the money ſhould be inveſted in a purchaſe, aud it was © 8 


plain that a purchaſe. might have been made after the 1 P. Will. 471. 
death of one of them, becauſe the ſurvivor, by the Since which it 
Jo : 4. has been held, 
articles, was to have oifly the intereſt for his life; and that tenant in 
tnough, if ſettled, the huſband might have been tenant tall remainder | 
in tal, yet, he having no iſſue, would have been only in fee to ano- 
1 : . . . . ther, as he 
tenant in tail after poſſibility of iſſue extin&t; and, cannat bar by 
therefore, this cauſe muſt be governed by the rule that fine at law, nei- 
had been taken in the ſeveral cafes of JYhitwick and FRO be 
. : f n 
Fermin, Lawrence and Beverly, Annand and Honeywoo 45 no 
and Kettleby and Atwood, and money muſt not, in this equity. Beſides, 
caſe, be taken as perſonal eſtate, upon the ſame cir- — 12 f 
cumſtances hich, in other cales, had made money be bebe q OA 
coatidered as land, and to go as real eſtate, ſettlement; in 
And the opinion of Hutchins, in the preceding caſe, _— ws" 
has been fince approved of by Sir Joſeph Jekyl and je pie 


7 ; 42 have been only 
Lord Talbot, in their judgments on the caſe of Letch- tenant for lite. 


mere and Lord Carliſie; the former of whom ſaid, he vide; P. Will. 


been the clauſe in the articles, that the purchaſe ſhould [ * 98. 
be inade with the conſent of the huſband and wife, the 85 
money muſt have been taken as land: Now, ſuch 
clauſe made no matter of difference; for, upon a con- 
venient purchale being propoſed, the court of Chancery 
would have taken upon itſelf to have judged thereof, | | 
and without ſome. reaſonable objection made, would 
have ordered the money to have been laid out in it: So 
that ſuch clauſe ſeemed to have been immaterial in the 
martiage articles, and the opinion of Hutchins to have 
been well-founded. [+ Ig ; 

Lord Thurlaw alſo, in delivering his judgment in the 
cale of Pultney aud Lord Darlington, ſaid, that he 
2 Hutchins was right in the caſe of Simons and 

utter. | | 

do, where C. covenanted, on his marriage, to lay Chaplin v. 
out 29004, (then in the hands of truſtees) in the purchale Horner, z 
of lands, to be ſettled on himſelf and his heirs; 6 50l. EY 1 8 
part thereof being, at the time of his death, in the 5. 1. para 
bands of the truſtees, it was inliſted in a cauſe in Chan- mere v. Scuda- 
cery reſpecting this fund, that this 650/, ought not to ole, ſupra. 


9 be 
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EQUITABLE JURISDICTION IN DECREEING 
{ * 35. ] be laid out in lands, but ought “ to be looked upon as 
perſonal eftate, and the widow to be entitled to a third 
part of it. The ground for which was, that C. being 
to be tenant in fee of the land when purchaſed, and 
having an abſolute power over it by will, or otherwiſe, 
and it being then actually but money, it ſhould be ef. 
teemed in no other light than as money. Sed, pe- 
ciriam, it ought to be taken as land, and to go to the 
daughter as heir; the diſpute in this cafe not bei 
between C. and the truſtee, but between the heir 
and the executor, who became entitled to the 
money ſubject to the covenant. And it was decreed 
98 accordingly. | | 
Eduard v. Again, where A. on his marriage with B. who had 
ns portion of 16,000/.—10,900/. whereof was agreed 
Trin. 1923, to de laid out in the purchaſe of lands of inheritance, w 
be ſettled on the iſſue of the marriage, with remainder 
to A. in fee. A. died leaving iſſue one fon, who after. 
wards died. The money not having been inveſted, but 
being out on mortgage, the heir general of A. filed 
a bill to have it aſſigned to her. This was oppoſe! 
by A.'s mother and adminiſtrator on the ground, that 
being then in itfelf money, it ought, by the ſtatute 
= of Diſtributions, to be divided between her and 
L“ roo. ] * A. 's ſiſter. But it was decreed to belong to the 
heir; which decree was afterwards affirmed in the 
houſe of Lords. 7 | 
No difference has ever been made as to the conſe- 
quences that flow from conſidering money as land 
| whether it be circumſtanced in rhe one or the other o 
3 P. Will. 228. the before-mentioned predicaments; for the rule « 
equity will be preciſely the fame, whether the money 
- be depoſited in the hands of a third perfon to be Jad 
out, or be reſting in the hands of the covenantors, u 
in the hands of a perſon into whoſe poſſeſſion it comes 
as land. | 1 | 
Letchmere v. It was objeRted, indeed, in the caſe of Letehnm 
He er ep and Lord Carliffe, where Lord Letchmere had covenant 
ea T Taibet Ed for himfelf and his heirs, to lay out 26,0001. in the 
gn, 92. purchaſe of lands, and to ſettle the fame on himſck 


lich. 1733- and his wife, remainder to fiſt and other ſons oc. 
Faſter 1735. 


remainder to his own right heirs, on an application by 
the heir general for a ſpecific performance, that this 
cafe differed from all that had preceded it: For thi 
the money was never depoſited, but remained in Lo 
Letehmere's own hands; and that he only was the deiroj 
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and conſequently his heir: So that? the heir was the [*-101-Þ 
debtor as bound in the covenant," and, yet clawed as a | 
creditor under the coyenant. And it was faid to be 

inconſiſtent for the ſame 'perſon to be both debtot and 

creditor : Beſides, that, as far as the heir had real 

aſſets, the aſſets were at home already, and could not 

be ſued for. But it was held by Sir Foſeph Fekyl, 


7 Maſter of the Rolls, and his decree affirmed as to this 
f part of the caſe by Lord Talbot, that this would make 
2 no difference; an heir could na more be looked upon 
l as 2 creditor agaialt his anceſtor, than he could be 

looked upon as a - purchaſer under him; he took with 
d the ſeveral burdens that his anceſtor laid upon him; 
d and, as on the one hand Lord Letchmere hound himſelf 
tO by his covenant to lay out this ſum of 30,0008. in land, 
er he on the other hand acquired a right to an eſtate for 
1. life, and to a remainder in fee, which, by his death, 
ut were ſevered, and the remainder only deſcended upon 
E bis heir. Thus, if a man articled for a purchaſe and 
ſe bound himſelf, his heirs, executors, and adminiſtrators, 
bat he might as well be called in that caſe both covenantor J 
ute and covenantee, as in the preſent caſe; but the heir | 
nd vas nevertheleſs entitled to have the purchaſe com- : 
the pleated, and might compel the executor to do it, be- : 
the cauſe * their rights were different; and where a man's | * 102. ] 

deſign appeared to be to turn his perſonal eſtate into | 
nſe. land, that gave his heir an advantage which a court of 
and, equity would never take from him. None of the caſes. 
of cited warranted this diſtinction that was endeavoured at, 
e of and in reaſon there was nothing to warrant it; the intent 


and agreement of the parties being the ſame in both 
taſcs, which, if effetual in one caſe, there could be 
no reaſon why it ſhould not be ſo in another. The 
caſe therefore fell within the common known rule, that 
money, articled to be laid out in land, was to be looked 
upon as land. Lord Letchmere was bound at the time 
cf tus death to lay out the money in land, by which he 
gained a right to an eſtate for life, with a remainder in 
be; and the eſtate for life being determined by his 
death, the right which he had to the remainder deſcend- 
ed upon his heir. | | | 
It is true, there was a caſe in Chancery in Lord 
diner;'s time, on articles made on the marriage of A. Chicheſter v. ; 
with B, by which it was agreed, that B.'s father * "I 
ſtould pay 1500/. in part of her portion, which, tage- Trio. 1693. 
Ger with a like ſum to be advanced by A. within THREE | We 
| * YEARS 


EQUITABLE JURISDICTION IN DECREEING 

[D 103. ] * YEARS after the marriage, was to be inveſted in lands, 
and ſettled on the iſſue of the marriage, remainder to 

_ A.*s right heirs. A. died, and then B. died, both within 

à year after the marriage, and without iſſue, A. had 


made a will and deviſed the reſidue of his perſona 
eſtate, after debts paid to his ſiſter, making his heir at 


law his executor. And, on a bill filed by the heir at ; 

law to have the 1500. paid him, it being to be conf. 

dered and looked upon in equity as land, and therefore l 

belonging to him as heir at law to his brother, the ; 

court decreed, 'that the money, though once bound by 

the articles, yet, when the wife died without iſſue be- ; 

came free again, and was under the power and diſpo. 7 

ſition of A. (as the land would likewiſe have been in : 

Vide contra, cafe a purchaſe had been made purſuant to the articles) a 

e e and therefore would have been aſſets to a Creditor, and r 

„. child. gave gone to the executor or adminiſtrator of A. and | 

Scudamore v. the caſe was much ſtronger where there was a reliduary ' 

Scudawore, all legatee, And the bill was diſmiſſed. 55 0 

of which are ws g . | kc 

caſes where But, a remarkable circumſtance in this caſe, and f 

there was no what diſtinguiſhes it from all others which have as yet ns 

_ Supra. occurred is, that the wife died within three years alter 0 

[ * 104. ] the marriage, during * which period the purchaſe was [- 0 

| | to have been made; ſo that the time was not come th 

within which the money was to be laid out, and till " 

then it continued money; and both Lord T albot and : 

Sir Joſeph Fekyl, in ſpeaking of this caſe in that of s 

Letchmere and Lord Carlifſe, in which all the cafes on xn 

this head were collected and diſcuſſed, agreed in opi- 5 

Sed v. Brown's nion, that the judgment in this caſe could not be main- b 

e e tained in oppotition to ſo many decrees the other way, "I 

this caſe con- Unleſs upon the ſoundation of this diſtinction 3 or uncer 5 

firmed and ap. an idea that the court, in that caſe, had ſome evidence fo 
— Loid to induce them to believe, that the huſband looked upon 

the money as perſonal eſtate. 3 3 

Vide Holt v. It is neceſſary here to obſerve that, in theſe caſes of ho 

>; ods final limitations under articles, it is immaterial whe- 5 

2 Vern 322, ther the claimants under them be purchaſers for a vi = 

*  Juable conſideration or not; the foundation of their ha 

title not being in reſpe& of the articles, as V7 c 

parties within the meaning of them, but as heirs (by de- . 

ſcent) of lands, the remainder in fee in which were bee 

veſted in their anceſtors, and which in courſe of ce. " 


ſcent fell upon them. 


And this rule of equity, as to money e 


Ly 


E XECU TORY CONTRACTS, &. 


S to be turned into land,” is recognized and admitted * 105.] 
in courts of law; for which reaſon where money, by © , 
marriage agreement, is articled to be inveſted in land, , 
that money is held, at law, not to be aſſets for payment 
of debts. | Wt, 

Thus, in debt upon obligation againſt B. as an exe- bag, urs 
cutor and plene adminiſtravit pleaded, on a ſpecial ver- Beverleigh © 

dict, the jury found a leaſe for years to truſtees to raiſe 2 Keb. 481. 
1000]. and articles of marriage, whereby a daughter _ * S. 
was to have 1000. to remain in truſtees hands for à 4 yen. 38. 
year, unleſs the huſband purchaſed, &c. and, if ge 
did purchaſe, then the father-in-law coyenanted to pay 
the ſum of 1000/7. to the huſband, his executors, ad- 
miniſtrators, and aſſigns, and to pay intereft until the 
purchaſe. They find that the land was not purchaſed, 
that the huſband died, and that the wife received 3000. 
due for intereſt after the death of the huſband. © And | 
hereupon it was contended on behalf of the plaintiff, = 
that this was aſſets; for, though the wife in equity was | 

to have the benefit of the land, yet, at law, till the 
fund was changed, it was aflets, as an obligation to ' 
the huſband. The receipt of money, it was faid, | | 

followed the ſecurity, the money coming in“ lieu of [* 106. ] 

| the debt which was here due to the huſband : But 

the court was clearly of a contrary opinion; for this 
was no aſſets, the original money not being, in law, 
due to the huſband or wife; and the covenant on the 
articles did not alter the former truſt, nor did it take 
notice how the intereſt ſnould be paid; nor was there 
any contract to pay intereſt after the death of the 
huſband, but it was the reſult of natural juſtice, that 
he, in whoſe hand the money was, ſhould pay intereſt 
to him to whom it was due. And judgment was given 
for the defendant. | "+ Oo 

And in the caſe of Mhitwic and Jermin, wherein Whitwick v. 


money was by a marriage agreement to be laid out in JIermin. Vern. 

" land, the count of ae on not let that money, 3 
va- as perſonal aſſets, be liable to other debts. „ 
ls This principle, that money to be inveſted in land 
xM ſhall be conſidered as land, has been, in the application 

Fg of it, purſued through all the variety of legal conſequen- 
50 ces which naturally flow from it. It has, therefore, 

ge- * decided that there may be a tenancy by the curte- 

| ob it. | | Fes 5 
cled | | | | Thus, 


t- 107, ] 


Sweetapple v. 
Bindon,2Vern 


_ 536. Hill. 1905. 


EQUITABLE JURISDICTION IN DECREEING 


* Thus, where one deviſed Zool. to her daughter to 
be laſd out by her executrix in lands, to be ſettled to 
the only uſe of her and her children, &c, and the 
daughter married, had iſſue, and died, living her huſ. 


band, and before the money was laid out in land; it 
was held, that, as, if it had been an immediate deviſe 


of land, the daughter would have been, by the words 


 Eynningham v. 
Moody, ſupra 
et vide k P. 
Will. 176. 


the huſband 


curteſy thereof. 


in the will, tenant in tail, and the huſband, conſe. 
guently, tenant by the courteſy; ſo, the money being 
to be conſidered as lands, the huſband ſhould have the 
intereſt or proceeds thereof for his life, as tenant by the 
curtely. . rows? 1 
So it was held by Lord Hardwicke, in the caſe of 


Cunningham and Aacdy, that, as the eldeſt daughter, 


by the firſt wife, would have been tenant in tail of the 
lands to be purchaſed with the 5oo!. there ſertled ta 
be laid out in lands, ſhe ſhauld have the ſame intereſt 
in the my: The conſequence of which was, that 

urviving was entitled to be tenant by the 


And, in the ſame caſe, it was queſtioned, whether 
the ſiſter of the half blood would be entitled to the 
reverſion in fee of the money * after the death of te 
nant by the curteſy, not as claiming from her ſiſter; for 


in that right ſhe could not have it, becauſe, being but 


of balf blood to her, ſhe could not be her heir; but, as 
claiming it from her father by deſcent, who by the ſame 


- ſettlement took an eſtate for life in the money, with a 
remainder in fee to him, his heirs and aſſigns for ever, 


which, according to the ordinary rules, veſted in him, 


and, then, whoever took afterwards muſt take through 


him ; Becauſe a perſon, claiming by deſcent ajter an 
eſtate tail, myſt make himſelf heir ta the firſt pur- 
chaſer if it were a remainder, or to the donor if a re- 
verſion, and not an intermediate perſon to whom it de- 
ſcended, notwithſtanding that perſon might have done 
what he would with it, as the ſiſter, being tenant in tail, 
might have done here, And it was held by Lord Hard- 
wicke, that the reverſion in fee, fo veſted in the father, 
deſcended to the ſiſter of the half blood; for, when not 
clothed with poſſeſſion, it followed the rule of pœſſeſſio fratr's, 
although it was not exactly the ſame caſe. And his lordibip 
ſaid, the cafe of Kelleu and Rowger: came up to this; for it 
was there held to be ſufficient for a claimant, in ſuch caſe, to 


make himſelf heir to the perſon in whom the reverſion 


firil veſted, without mentioning the intermediate per- 


EXEOCUTORY CONTRACTS, Ke.. [ * 109. ] 


ſons who never had the actual poſſeſſion of the fee, 
but barely the reverſion, although they might have 
charged, conveyed, or aliened it; And it was de- 
creed, that the daughter of the half blood was enti- 
tled to the money after the death of the tenant by the 


* 
2 


curteſy. 


And money, fo predicamented, will paſs in a will, 


under general words, as part of the teſtator's real 


eſtate. | | | 

Thus, where money in truſtees hands was bound by Jide Lingen v. 
a 3 . | MIS Sowray, 1 P. 

articles, whereby it was agreed to be turned into land, Will. 172. 

and ſettled on the iffue of a marriage, remainder to Mich. 1711. 


the right heirs of the buſband; and he, there being no 8. C « Eq. Ca, 


iſſue, deviſed certain lands to his wife, and the reſt of et Pre, 


his real eſtate in the county and city of York and e- 


here in Great Britain to another perſon, and gave his 


perſonal eſtate, and all his ſecurities for monies to his 

wife, whom he mage executrix ; It was reſolved, that 

the articles having in equity changed the nature of the 

money, and turned it as it were into land, it ſhould 

be conſidered as real eſtate, and paſs under the deſeriꝑti- 

on of lands elſewhere in England, and not as part of the 

perſonal eftate. 5 — 
do, where the remainder-man in fee of 68-0/. [ x40, } 
veſted in truſtees, and bound by marriage articles to Guidot v. Gus 
be laid out in the purchaſe of lands in Great Britain, dot. * 
or of ſome church, college, or other renewable leaſe, 2 * 

by his will deviſed all his freehold, leaſehold, and copy- 

hold lands lying in Vington, Elsfield in Hampſhire, or 

elſewhere to A. and, after her death to B. and his heirs ; 

and, as to his perſonal eſtate of what nature and kind 

loever, he gave the ſame to C. paying his debts and le- 

gacies, and made C. executor. C. inſiſted, that the 

oo ought to be taken as part of the teſtator's pur- 


ſonal eſtate, and as ſuch paſs to him as part of the reſi. 


duum thus bequeathed by the teſtator's will. Sed per 
curiam, the articles ſay it ſhall be laid out in the pur- 
chaſe of lands of inheritance, or in church and leaſe- 


| hold eftates. Then the court muſt take it to be the one 


or the other of theſe, and, during the life of the hui- 
bang and wife, if laid out, it muſt have been in one or 
the other of them, No ſort of election was made by 
the huſband. Then, at the time of the will and of his 
death, it ſtood in equity as it did in the articles, either 
to be laid out in freehold or leaſehold, and, there- * 8 5 
fore the court would call it the one or the other op 
1 f thoſe 


1 EQUITABLE JURISDICTION IN DECREEING 


C x17. J“ thoſe eſtates, according to the rule in equity, that what 
is agreed to be done muſt be conſidered as done. If it 
had not been for the locality, viz. eſtates in Middleſex 
and Hampſhire, no doubt could have ariſen ; but there 
follows, or elſewhere,” which is the moſt compre. 
henſive word he could have uſed. It had been faid, 
that the lands did not lye any where, for they were not 
yet purchaſed ; when people made ſuch deſcriptions as 
the teſtator had done here, they intended to paſs every 
thing they had in the world. Now the money was 
ſome where. It was, by the tranſmutation of the court, 
changed into land. Money was in England like bona 

rotabilia in the ee court, which muſt be either 
in the dioceſe of the biſhop where the perſon dies, or, 

in the dioceſe of the metropolitan, if he was poſſeſſed 
of monies in different places. So here, it was either in 

money or on a mortgage, and, therefore, the word ele. 
where” certainly took it in. Then the teſtator muſt 
have conſidered it as laid out in either one or the other. 

If there had been only a general deviſe of his lands, this 
money would en have paſſec. | 

Brown's Chan, But, although money fo circumſtanced be as land to 

| Rep. 236. many purpoſes, yet, it is not ſtrictly ſo & within the 

[ * 212. ] ſtatute of wills; for it will paſs by a will unatteſted by 

| witneſſes. The reafon of this ſeems to be, that, when 
| the owner gives it by a will not atteſted purſuant to 

Sed quæte, if the ſtatute, without any thing further ſaid, he thereby 

expreſsly de- ſhews his intention that it ſhould be conſidered as 
nn e agg money, and not as land; in either of which lights 
it may be viewed by him, if it be abſolutely veſted in 

him. | ; 55 e 
And although, prima facie, ſuch money is, in equi- 
| ty, conſidered as land, and that idea is there followed 

13 of te. up in all its conſequences, ſo as to give it all the pro- 

Bnant in tail, perties and qualities of a real eſtate, yet, a tenant in fee 
vide ſupra. thereof may have it retained as money at his election; 
becauſe, being abſolute owner thereof, he might, if 

it were actually made land, turn it into money again 

| immediately by ſale; and a court of equity will not do 

Edward . fo uſeleſs an act as that of compelling the owner to 

Counteſs of inveſt it in land, when he has the power of turning it 

Gy 2 F. the next inſtant into money again. But in. order to 

u. 17» make this equitable fund to be conſidered as money 
S Ferrers v. again, the owner muſt do ſomething to ſhew that he has 
Ferrers, 1 Ch. ee | 
Rep. 17. 1629: made that election. Bees: „ 
Thus, where a remainder-man in fee of 40000. 0 | 
| e 


3 . M coo 8 7 


EXECUTORY CONTRACTS, &c. - 


* the hands of his father-in-law, beirig his wife's por- [* 742. 7] # 
tion, and which was agreed to be laid out in lands 
(accounting the 4000/and intereſt, as part of his per... 
ſonal eftate, ſhe being dead, and no iſſue living) de- 
clared, that it thould go to his executors to pay his 
debts and legacies, and died, leaving F. his executor : © 
It was determined by the court of Chancery and judges, 
that, as if the land had been purchaſed, yet, the wife 
being dead, and there being no iſſue living, the huſ- 
band might have conveyed away the ſame from the 
heir at law, notwithſtanding the agreement; ſo 4000. O „ 8 
being to be paid by the bond to the ſon, his executors, genbroke,Hill- 
or adminiſtrators, the fame in Jaw and equicy belonged-1719. Fulham 
to his executors. And the mon-y was decrerd to the e 
| : JEW 720, both de- 
defendant, as the law had appointed, with intereſt. termined by 
dg», it the teſtator deviſe it under the deſcription of Lord Parker, 
fe much money agreed to be laid out in land; this will be * cc 28 
ſuſſicient to make it pals as perſonal eſtate, and by a will e 
not atteſted by three witneſſes. e TE. | 
And, it being merely a matter of election in the; atk. 256. 
remainder-man in fee, in what light fuch a fund ſhall  — 
be conſidered, the only * object of enquiry is, what 
was his intent, which, being a matter of fact, lies in 
parol proof, and may be deduced from any act of the 
party, entitled to make the election, tending to evince 
his intent either way. _ 1 2 
Thus, in the before- mentioned caſe of Lingen and Lirgen v. Bon. 
Soꝛoray, it was held that, (the remainder- man in fee = 92 _ 
having called in a part of the money laid our upon ſecuk 
rities, and agreed to be inveſted in lands to be ſettled 
on the iſſue of the marriage, remainder to himſelf in 
tee, and put the ſame out upon other ſecurities menti- 
oned to be in truſt for himſelt, His executors, and admi- 
1ftrators ; ſo much of the original ſum as was ſubſiſting 
on the ſecurities upon which it was originally placed, 
or, on any other ſecurities, where no new truſts had 
been declared, ought to be conſidered as real eſtate. 
But, as to ſo much of it as had been called in by the 
remainder-man in fee, and afterwards placed out on 
ſecurities on a different truſt, that ſhould be taken to be 
perſonal eſtate; for, there being no iſſue of the marri- 
age, it was in the power of the huſband to alter and diſ- 
poſe of it as againft the heir at law, though not againſt 
nis wite ; and the placing it out upon different truſts was 


L* 114. ] 


| = 898. 
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L 115. J * an alteration of the nature of it, ſince the teſtator's 
declaring the truſt ta his executors, ſeemed tantamoyne 
to his having declared, that it ſhould not go to his heir. 

Chapliny.Hor- 80, in the beforc-mentioned caſe of Chepliy and 
ner, 1 P. Will. Horner, where the tenant in fee of th» 2000). there 
433. Mich, covenanted to be ſettled, having then à daughter, had 


received x350/. part thereof, and laid it out on a pur- 
| Chaſe for his life. On a bill, brought by the daughter 
after his death as heir to her father, to have the cove- 
nant in the marriage ſettlement performed in ſpecie, 
it was inſiſted, on the part of the perſonal repreſenta- 
tive, and held by the Maſter of the Rolls, that the 
yment of the 1350/. to the father, who would have 
boa an abſolute power over the land, if purchaſed 
and ſettled, was a good payment; and that the money 

- ought not to be refunded by his adminiſtrator, in or- 

| der to be inveſted in land for the benefit of daughter 

W | Es 
Bowes v. Los And, where 12,000}. was articled on a marriage 
Shrewſbury, to be laid out in land, and, ſubſequent to the articles, 
8 * Ca. Par. the ſtatute of the 11th and 12th of William the Third, 
9 diſabling perſons making profeſſion of the Popiſh reli. 
{ * 116. ] gion from * purchaſing lands was paſſed (it being ad- 
mitted in the cauſe, that, at the time of the articles 
being entered into, the parties were Reman Catholics, 
and fo continued to the time of their deceaſe). the 
lords commiſſioners of the great ſeal, on a cauſe before 
them, were of opinion, that the 12,000/. ought to 
be confidered as money and not as land, and decreed 
accordingly ; and this decree was affirmed on appeal 
to the houſe of Lords: One ground of which deciſion 
was, that it was not neceſſary to ſhew any expreſs de- 
claration of the party to the agreement, to whom the 
remainder in fee of the land to be purchaſed was 
limited, that the x2,000/, ſhould be conſidered as 
money and not as land, the legiflature having in effect 
enacted, that it ſhould ſo remain and be conſidered, 
and ſhould not be. inveſted in, or conſidered as land. 
But if it had been neceſſary to ſhew any ſuch conſent 
or intention in the reinainder-man in tee, in the eye 
of the law, his conſent, as well as that of all other 
ſubjects, was ſuppoſed and confidered as given to every 
act of parliament ; and, therefore, he, by paſſing this 
act, conſented in the moſt binding manner, that the 
12. O00. ſhould not be laid out in land, but ſhould re- 

main in money. | g 

The 


” 
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=” The remainder-man in fee; entitled to a fund fo 
circumſtanced, may make his election, as well whilſt 


nn 


the preceding particular eſtates are in eſſe, as after- 


wards, to have it conſidered as money or land. Ac- Supra. 


cordingly it was held, in the caſe of Lingen and Sow- 
ray, that the huſband's taking freſh ſecurities as to 
a part of the monies, which ſecurities were mentioned to 
be to truſts different from thoſe in the articles, ſhewed 


his election to alter the nature of the fund, and was 


valid for that purpoſe as againſt the heir at law, though 
not agginſt his wife. = | 


= 


"SW 


And, in theſe caſes, even a parol declaration or per Lord Mace 
direction from the remainder-man in fee will be-re- clesfield, 2 P. 


garded, for theſe caſes do not fall within the pugview 


of the ſtatute of Frauds with relation to declarations of 
' truſt: Becauſe the truſt of the money is declared by 
the articles, the declaration is only in which ſhape the 
owner of the truſt fund conſiders it. Prima facies 
equity prefumes it land; but that equity may be rebut- 
ted, by a parol declaration of the owner that he conſi- 
ders it money. He may ele&t, being abſolute owner, 


Will. 174. 


which it ſhall be, it being privileged in equity to be 


taken as land or money at his option, 8 ; 

* And very flight circumſtances are ſufficient to 
ſhew an intention in the owner to have ſuch a fund 
conſidered as a perfonal eſtate. As if a man entitled 


to money ſo circumftanced, and having the ſame in 


his own hands, but on ſecurities in other names, trans- 
fers them into his own ; for his ſo doing furniſhes a 
ſtrong ground to preſume, that he means to take poſ- 
ſeſſion of thoſe ſecurities in the ſhape in which they 
are at the time of the transfer; and, in this reſpect, 
the cafe of ſecurities ſo credited in the hands of a man's 
ſelf, is diſtinguiſhable from the cafe of ſuch ſecurities 


in the hands of truſtees; for, in the latter caſe, a 


transfer from one truſtee to another, without an alter- 


C 118, ] 


- Ktion of the uſes, it is apprehended, would not furniſh 


a ground to preſume an intent to conſider the fund other 
than as it exiſts in equity, namely, as land. 


The caſe of Putney and the Earl of Darlington, puteney v, tart 
was decided on this ground. In that caſe 23, 488“. of Darlington, 
was bound by will to be laid out in the purchaſe of land, __ Ch. Rep. 


to be ſettled on W. P. the elder, for life, remainder 
to his firſt and other ſons in tail male, remainder. to 
Hl. P. for life, remainder to his firſt and other ſons 


* 


© EQUITABLE JURISDICTION IN DECREEING | 
v : a / : 

I * 219. J in tail, remainder to D. P. in like manner, remain- 

| der to W. P. the elder, father of W. P. in fee. D. p. 

died without iſſue male. W. P. the elder, changed 

all the ſecurities in which the money was inveſted into 

his own name, and afterwards by-his will, without 

taking notice thereof, gave his lands and his perſonal 

eſtate to H. P. in fee, and aifo died without iflue male, 

Whereby H. P. became entitled to an eſtate tail, with 

a remainder in fee in this truſt money. H. P. after- 
wards made his will, and, after diſpoſing of ſome par- 

ticular eſtates in Midaleſex, gave all his other eſtates 

in Middleſex, and his eſtates in Somerſet, Montgomery, 
 Salop, and York (except the reverſion of Lord B.s 

eſtates) ſubject to a truſt term to F. P. his heir at law 
for life, remainder to her firit and other ſons, &c. and 

gave all his money, ſecurities for money, goods, 
chattels, and perſonal eftate, not before diſpoſcd of, 

to his executors, in truſt, after payment of his debts, 

to lay out the reſt in the purchaſe of lands, to be 

ſettled as therein mentioned, the ultimate remainder 

in fee to F. P. and, upon his death-bed, gave F. P. 

his heir at law, 2000/. in bank bills. On a bill filed 

by F. P. as heir at law to- H. P. to have his truſt mo- 

| ney laid out in land and conveyed to her in fee, the 

L * x20. J * cauſe was heard before Lord Chancellor Bathurft, 
Lord Chief Juſtice De Grey, and Mr. Baron Eyre, 

who diſmifled the bill, and, on re-hearing before Lord 

Thurl:w, that decree was affirmed, : 

The principal argument in behalf of F. P. was, that 

H. P. had died inteſtate as to this property, and that, 

not having been in his contemplation, it muſt vleſcend 

upon her as heir at law. Bur it was contended on the 

other fide, and held by the court: Firſt, That cit- 

cumſtances of demeanor in the perſon entitled to the 

remainder in fee, though flight, were ſufficient, in 

caſes like this, to decide the Ds to be money ayain 

and not land. Receiving it from trultees would un- 

doubtedly be ſufficient. Then H. P. did receive this 

money, and had it in bis hands. Secondly, T bac 

H. P. certainly did not mean to die inteſtate as to any 

thing. Then he had diſpoſed of that part of his for- 

tune that was actually land by local deſcription, that 

part then that was not actually land, muit have been 

meant to be compromited as perſonal eſtate. I birdiy, 
What rendered this more certain was, the CIrcuin-, 
ſtance of his giving F. P. 200Cl. as it was zmprObable 


J PCC 


— — — 


he 


K 


265.7 | 


he could have any idea at * that time that ſhe would I 121. 1 


become immediately entitled to 23, oool.; for he could 
not think that, in that caſe, ſhe would want an imme- 
diate ſupply "I „ HA 


But it is obſervable, upon comparing the circum- Supra. 


ſtances of the preceding caſe with thoſe that occurred 


in the caſes of Lingen and Sowray, and Guidot and 
_ Guidot, and applying the principle that governed thoſe 


caſes to the caſe laſt-mentioned, that the circumſtances 
of the funds having been taken in, and of the gift of 
2000/. to the heir at law, were extremely material; 


for, otherwiſe, it might have been contended with 


ſome confidence of ſucceſs, that, as the truſt money 
was inveſted in ſecurities in Middleſex, and as H. P. 
clearly meant not to die inteſtate as to any part of his 
property, the truſt fund ought to paſs as land in Midale- 
ſex, and not as perſonal property; for, in the caſes 
of Lingen and Sowray, and Guidet and Guidot, it was 
held in ſimilar circumſtances, that ſuch a fund would 
paſs,* by a deviſe, under the general defcription of 
« lands elſewhere,” coming after particular lands de- 


ſcribed locally. Now, it ſeems a neceſſary. conſe- 


quence of the principle which ſupports that concluſion 
as to “ lands elſewhere,” after a “ local deſcription of 
particular lands, that, under a local deſcription which 


[ * 122. ] 


embraces the local ſituation of the money, it ſhall 


paſs as land there locally ſituated. So that either the 


doctrine of theſe cafes, founded upon the maxim of 


equity, approved and ſanctioned ever fince that branch 
of our law has been formed into a ſyſtem, © that money 
to be laid out in land fhall be conſidered as land,” and 


_ conſequently treated as ſuch in all relative fituations, 


muſt be ſubverted and rejected, as decided againſt 


law; or money thus predicamented muſt be ſtil} con- 


lidered as land, whether it be actually in the hands of 


the remainder-man in fee thereof (if he acquire it 


without any act done by him merely in its legal courſe 
of deſcent) or of a truſtee, until ſome declarations made 
or act done from whence a contrary intent may be 
preſumed to be entertained by the owner, who has 
a 2 to give to it either the one or the other cha- 
racter. | 


And if all parties, entitled to the beneficial intereſt 


in money directed to be inveſted in land, agree to 


take it as money, a court of equity will permit them to 
lake it in its then ſtate. | 
Thus 


1123. 
Badger v. Bad - 
get, Moſely 
117. 
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EQUITABLE JURISDICTION IN DECREEING 
* Thus where the haſband, by articles previous to 
his marriage, covenanted to purchaſe lands of 80% 


a yeaf value, in truſt for the iſſue of that a "was 
as tenants in tail in common; remainder in fee to his 


. own right heirs; and on à bill filed fot that purpole, 


2 decree was made, that the huſband ſhould: perform 
the articles; the huſband died, and the younger chil. 
dren joined in à petition with the eldeſt fony to have 
the money paid to them and not inveſted in a purchaſe, 


and an order was made accordingly. | 


Oldham v. 
Hughes, - 
2 Atk. 452. 


dc. 


Oldham v. 
Hughes, 

2 Atk 452. 
Cunningham 
v. Moody, 

1 Vez. 176. 
Et vide Pca- 
cock and 
March, £ Vez. 


190. 


But where there was a proviſo in a ſubſequent 
agreement relative to money entitled in equity to the 
character of land, upon this contingency, that, if the 
tenant for life thereof died before the money was in- 
veſted in land, then it (hould be divided and go a- 
mong the ſeveral claimants thereof, their executors 
and adrniniftrators; it was held by Lord Hordwicks, 
on a queftion reſpecting it which aroſe before that 
event, thats, as that contingency had not happened; 
and the tenant for life was then livipg, the original 
truſt was ſtill ſubſiſting for the money to be conſidered. 


as realized. 


* If the perſon entitled to the remainder in fee of 
a fund ſo circumſtanced, be under any incapacity of 
affecting his real eſtate, he cannot, by any act, alter 
the nature of ſuch money realiaad. Therefore, if it 
belong to a feme covert; being conſidered as a real 
eſtate, ſhe cannot alter the nature of it barely by a 
contract or deed; for, if it were actually land, to 
alter the courſe of deſcent a fine muſt be levied, a 
femme covert being under diſability to paſs her real 


eſtates by any other aſſurance. 


So, if the owner be an infant, no change can 


| be effected as to the character of ſuch fund, by 


Seeley v. Tagry 
1 P. Will. 33g, 


any act -or declaration done or made before he comes 
of age. | | | | | | 

Thus, where one deviſed that 10004. ſhould be 
laid out in a purchaſe of lands in fee, to be ſettled 
upon A. B. and C. and their heirs, equally to be divided. 


A. died leaving the infant heir, and B. and C. toge- 
ther with the infant heir, brought a bill for this 100c!. 
Et, per curiam, as to the ſhare cf che infant, that 


is incapable of making an election. 


mutt be brought before the maſter and put out for the 
benefit of the infant, who, by reaſon of his infancy, 


But, 


EXECUTORY CONTRACTS; . 


But, in the caſe of a feme covert, the money ( 12% J 
may be got at without laying it out in land, by her X ares; plea 
coming into the court” of Chancery and conſenting to 2 Ark. 452. 
take it as perſonal eſtate: Becauſe, upon her being Ex * 1 Vaz. 
preſent in court and examined, as a feme covert ß 
upon a fine, as to ſuch conſent, the money articled to 
be laid out in land will be bound, in equity, as much 
as the land would be by a fine at law and ſhe may. 
thereby diſpoſe of it to her huſband, or any body elſe. 

A deviſe of an equivalent intereſt of the ſame na- 
ture as is contracted by an agreement, or articledy to 
be given or ſettled, may, in ſome caſes, be taken as 
a performance thereof. But as every deviſe, prima 
facie, imports a bounty, it is incumbent or. the parties, 
claiming to be diſcharged by a deyiſe from the articles 
or agreement, to ſhew that it was ſuch teſtator's in- 
tention, when he made his will, thereby. to perform 
the articles or agreement on his part; and ſuch inten- 
tion muſt appear either from the expreſs words: of the 
will, or the clear and manifeſt intention, of the teſtator 
evident upon the face of it, or be extracted out of it 
by neceſſary implication... Therefore, in order to | 
make a deviſe, or bequeſt a performance * of. a prior [* 126. J 
contract, it muſt be ejufdem generis, and not land for 4 
money, or money for land; or mult, at leaſt, be of | 
ſuch certain and known value. or eſtimation, and fo 
far of the ſame nature as the thing to be fatisfied there- 
with, as to appear indiſputably to be equivalent or 
ſuperior, not only in groſs value, but in annual income 
to the thing to be performed. The following caſes 
will illuſtrate theſe propoſitions. | | 

If lands, of preciſely the value covenanted on 
marriage articles to be purchaſed by the huſband, be 
by him ſuffered to deſcend in fee, they will be con- 
ſidered to be intended as a performance of the co- 
venant. ; . 
Thus, where W. upon his marriage, covenanted Wilcox v. Wit- 
to purchaſe lands of the value of 2001, fer annum, and cox, 2 Vern. 
to ſettle them upon himſelf for life, remainder to his 8 


1 7 ; n 167, 168. Et 
wite for her jointure, remainder to the iſſue of the vide Blandy 


* 


. marriage in tail, And W. (who was a freeman of v. Widmore, 

0 landen) died inteſtate, having purchaſed lands of 2001. 15. Se 

e Ver annum, but not having made a ſettlement thereof, „ide Maſeal v. 

'y permitted them to deſcend upon his eldeſt fon; this Maſcal, 1 Vez. 

: * N be a performance of the covenant, for the r ho 
| Vol. II. E 


value viſedan intereſt 


; 4 


' EQUITABLE JURISDICTION IN-DECREENG | 


[ *® 127. ] value of the lands correſponding * exactly with that 


- ſquaring with of thoſe covenanted to be purchaſed, plainly ſhewed 


. that the lands wer * bought with rad intention * ſatisfy 
and the deviſee the covenant. 8 TON | ; | 
h a a ton a "* bo money be ſubjected to a truſt, and laid out 
one was a ati. upon ſecurities; and tenant for life of it, under the 
faction for the limitations, call in a part thereof with the conſent of 
| 2 Ire = the truſtees, and re- inveſt it in his own name without 
the act, the the interpoſition of truſtees, and then die, leaving real 


agreement be- eſtates, of which he was abſolute owner, to deſcend 


ing a corrobo- to his heir, who would have been entitled to the mo. 


an of the ney or land purchaſed therewith as tenant in tail; ſuch 


vide Daves Eſtates deſcended will be conſidered as a compenſation 
v Howard 2 for, or a performance of the truſt, except as to ſo 
ux. 5 Bro. Ca, much of the money as till remains on the old ſecu- 
Par, 552. rity, and in the names of the truſtees ; for, the pre- 
ſumption of compenſation or performance, will not 
| reach that, - | 3 . 
3 r. wn. But where the lands, covenanted to be bought, 
225. 1 Vez. are expreſsly ſtipulated to be lands of inheritance and 
. imple, the purchaſe of copyholds, leaſcholds, 
eſtates for lives, or reverſions expeQant. on eſtates for 
2 lives, will not be conſidered as a part performance of 
[ * 128.] * ſuch a covenant; Þ Becauſe copyholds are ſubject to: 
» Vide 1 Bro. different kind of tenure, and terms are not deſcendable 
- Ca. Par. 351. to the heir, nor can an immediate profit be had from 
| reverſions, eſpecially if they do not fall within the co- 
| Vvenantor's own life. 5 : 
1 Vez. 226, So money, though. of much greater value than land 
Hes po 8 agreed to be purchaſed, given to the claimant undet 
Par. 554, an agreement, cannot be conſidered as coming in lieu 
pf the land; becauſe money and land being of a quite 
different nature, the gift of the one can never b: 
_ as a performance of a prior contract to ſettle the 
other, - | | 
We have obſerved that, in caſes of implied perform- 
ance, the intention ought to govern, and that there 
muſt, in all inſtances of this kind, be ſome poſitive 
evidence, or at leaſt, ſome circumſtance, furniſhing 
a ſtrong and neceflary preſumption, that whatever is 
| taken to be a performance, was clearly and manifeſt! 
Letchmere v. intended as ſuch by the perſon effecting it. Upon 


Le 3 that ground it has been held, where one, bound by 


225. Ca. T 


Tub. 80. the purchaſe of lands, was leiſed of land in fee at — 


covenant made on his marriage, to lay out 30, ocol in 


. % ns! 1 


OO >. hay” T 22 2 mes / et eee, / 


1 
* 


* 2 . 

EXECUTORY CONTRACTS, se 
time of e the value of Zool. per urg, and ufterwards: F 7 Jags | 
died inteſtate without ifſue, and without having made 
a ſcttlement of any eſtate; that the covenant did not 
relate to the lands which were the covenantor”s at te 
time of entering into the articles, the words being fu- 

Ute, Vz. that he would purchaſe. And then, 'as the vide Took v. 
Intention” of the party did not plainly appear, that his Haſtings, infra, 
att, &hich he permitted to deſcend, and which did 
fot amount to the value of what he articled to pur- 
aſe, ſhould be for or towards à performance, it 
hould not be ſo confidered : Beſides, it was ſid that 
NY heme: would be to diſinherit an heir by an 
implication not neceſſary, contrary to the known max- 
hut lands, purchaſed at different times, but ſub-. 
ſequent to ſuch articles entered into or covenant made, 
will be conſidered (although not purchaſed in truſtees 
names, nor declared to be to the truſts of the cove- 
nant) as bound thereby; not in the light of a ſatisfac- 
tian, but, under the notion of being à part perform 
ance, ſounded upon a preſumed intent of the covenan- 
tor, at the time of the purchaſe made, to purchaſe 
purſuant to the covenant he was bound by, and, con- 
alte ought to * perform. * And, therefore, [* 122.0 
Lord Talbot, in the caſe of ' Letchmere and Lord Car- * Ca. T. Tal 
life, held, © that, as under the covenant then. under 9, 95. 
conſideration, there was no obligation on the covenan-- 
tor, as to purchaſes of lands in fee ſimple in poſſeſſion, 
to lay out the whole ſum at one time; and, as there 
were lands in poſſeſſion of inheritance purchaſed, 
which, though not purchaſed with the privity of the 
truſtees, yet it was. natural for the covenantor to ſup- 
poſe that the truſtees would not diſſent from thoſe 
purchaſes, being entirely reaſonable (the deſign of 
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interpoſing truſtees being not to prevent proper but 8 
N- Improper -purchaſes) and as, though theſe ford | 
re not purchaſed within the time limited in the covenant, | 
ve yet nobody * ſuffered by it, and therefore that circum- 
ng ſtance could not vary the intent of the party in a court 
1s of equity (which intent ſeemed to be, that, as ſoon 
ſly as the whole money was laid out, the lands ſhould be 
Jo! {ctt]ed together, and not to make half a ſcore ſettle? 
y 4 ments) it was reaſonable to ſuppoſe,” in the ' preſet. 
in caſe; that theſe purchaſes were intended to ſatisfy the 
hat covenant. And, as 'to 'theſe *purchaſes, the decree 
ine Wh bir F/eph Jetyl, that they were not made in perform 

—— ds lit inge . abe 


EQUITABLE JURISDICTION IN DECREEING 


L131. J ance of the covenant, and therefore could not be taken 
Be as ſuch, ſo far as * concerned them, was varied by his 

T lordſhip on the re-hearing. me : 
' Smith v.Dea- The fame principle of a preſumetl intent, (as to 
con, cited 1 purchaſes made by the covenantor after an agreement 


Man a6, to convey and ſettle houſes, lands, Fc.) to carry the 
1755. agreement into execution, was recognized by Lord 


Hardwicke, in the caſe of Smith and Deacon, and go- 

verned the deciſion of the court in that caſe, And the 

point being re-agitated in the caſe of the Attorney 

1 Vez. 540. General and J/horwood was given up, as decided in 
| the two caſes before- mentioned: And it was admitted 
by all parties to be then fettled, that if a perſon, oblig- 

ed under articles to purchafe, did purchaſe, though 

not to the extent the articles required, ſuch purchaſe 

ſhould go to make good the articles, ſo far as it could 


be apphed. | | 
But, as the ground, upon which ſuch after-pur- i 
chaſed lands are conſidered as purchaſed in part per- 
formance of the agreement, is the preſumed intention 
that the party purchaſed them with that view, in 
conſequence of which the covenant or agreement at- . 
taches upon theſe eſtates as a lien on them in the hands . 
of the purchafer and his heirs; that lien will not , 
EY L* 132.] follow them into the hands of ſubſequent purchaſers ö 
or, mortgagees: Becauſe, whether the covenant cr I 
agreement ſhall attach upon them depends upon the 
intention of the purchaſer, and the preſumption that b 
a performance is by him intended ſtands only till the 5 
contrary is proved; therefore any act, ſhewing he had " 
not a part performance in view, as a mortgage or ſale 1 
afterwards, will take away the preſumption. * 
Tooke „ Ha. But it ſeems, that the preſumed intent would be 1 
tings, 2 Vern, à lien upon the lands againſt a deviſee; for the court * 
97. ſaid, in the caſe. of Toke and Haſtings, that if a man ws 
| covenanted or entered into a bond to ſettle land of Ny 
ſuch a value, or an annuity out of land of ſuch a value, L 
and had no land at the time of the ſettlement, but after- 5 
wards purchaſed land, that land ſhould be liable li 
againſt a voluntary deviſee; and ſuch deviſee ſhould be 5 
reimburſed out of lands left to deſcend to the heir, if 8 
there were any ſuch. | | ; 
FE | And ſuch after purchaſe, it ſeems, will not be liable ha 
£ Fo | to the debts of the purchaſer. 2 det 


Plowmanv. Thus where, on the ſon's marriage, the father pet 


EXECUTORY CONTRACTS, &c. 3 | 
| Fottled a leafe for two years (held of the * Queen Dow- | * 133-]J ©. 
— on the ſon for fle, and then on hes of that e 3 i | 
marriage; ® the ſon covenanted to renew the leaſe from. Sed not, 
time to time, and to aſſign the renewed leaſe to truſ- the leaſe itſelf. 
tees to keep the ſame on foot as long as the wife, or bony = ig \ 
any child of the marriage ſhould live; and the fon then the re- 
renewed the leaſe in his own name, and made no newal is only 
aſſignment thereof to truſtees, and died greatly indebted . 
without aſſets : It was held per curiam, that the leaſe 
was bound by the marriage articles, and ſhould not be 
aſſets, nor liable to debts. SF UE TOP . 

If one covenant to ſettle lands of a certain value on 
his heir, not ſpecifying any lands in particular, and 
then die, and lands of greater value deſcend 'upon the 
heir, they ſhall be bound by the covenant. 1 | —_— 

Thus, where B. on the marriage of his ſon, cove- Roundell, et _— 
nanted for himſelf, his executors and adminiſtrators, to * 2 
ſettle, a within one month after the marriage, lands 
of the value of 150. per annum to the uſe of the huſ- = Not to pur- 
band, and firſt and other ſons, and for raiſing portions chaſe. 
for daughters; but no lands in particular were men- | 
tioned in the articles. And B. afterwards died having 
never made any ſettlement, - and his ſon thereu fon 
entered upon the lands whereof his father“ died ſeiſed L“ 134. 
as heir, and married a ſecond wife, and ſettled part it 2 
of theſe lands upon her and her iſſue. It was objeCted, 
on a bill filed to have 150. per annum ſettled purſuant 
to the articles on the firſt marriage, that, no lands in 
particular being mentioned in the articles, there was 
no lien upon any particular lands; and that therefore 
the only remedy was againſt the aſſets of the covenantor, 
and even that muſt be confined to his perſonal aſſets 
and would not reach his real aſſets; becauſe, the cove- 
nant was only for him, his executors and adminiftra- A 
tors, and not for him and his heirs ; beſides which it was : 
urged, that the ſecond wife was a purchaſer without no- 
tice, and could not be affected by the articles: But the 
Lord Keeper was of opinion, that, although no lands were 
mentioned by the articles, yet, the covenant ſhould be a 
lien upon the land whereof the father was, at the time of 
entering into it, ſeiſed, unleſs he had purchaſed or ſe ed | 
other lands within the time limited by the articles. 


le But the ground of the preceding caſe ſeems rather to 
have been the preſumed intent of the father, that the eſtate 

5 deſcending ſhould be, to the extent of the covenant, a 

on pcrformance thereof, than that the covenant was a 
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Li . 1 135.4 J * ſpecific 3 and this obſervation ſeems warranted by. 
3 Free mol: v. the following. cate; the only, diſtinQtion berween, which 


Dedire, x P. © and the preceding 2 appears to be, that the deviſe in 
nee te Us we. . the following caſe removed the poſſibility of a preſump- 
Cn be. tion, that any part of the teſtator's eſtate, not ſpeci 
ryyeen theſe, cally, bound; was intended by the Covenant, to go in 
face erm Fd "of | it. i In the caſe 1 alluu to there | were 

* ſe veral demands of ſeveral ok affecting the ſtate 


2 k. - 
| — 0 wy of a teſtator, he being. indebted . bond and by ſimple 


KYLE 
agreements to contract, and having upon, 5 marr riage covenanted to | 


Into lance ſettle fp pecit c lands, and  alfo land that 4 840 4 of. the 


5 hich, do, not, value Ne 600%. fer annum upon his wife for her life: K Hiz 
and upon. the will charged al is © eſtate, real. and perſonal, with the 
ad of ſatis- 

fadion; and PAYNE of his, lebts. And | it was held that, as to the 
| covenants as to ſpecihe | ands, tl the 0 wWas 0 lien upon them; but, 
ee. as to the 18 ands of t valu © f Gol. A year, it did 
deans ot inc ind ſpecifically : any] anc Js} v agel 2 touching 

in bt e: For, that „ the wife muſt, « come in, only 2 25, A tpecialty credi- 


as do them, a tor; and, in order to ſertle the { quan um of the demand, 


89 5 eee. the maſter muſt, make an eſtimate of the value of the 


ter amount... Wife's eſtate for life, and the mult come in as a creditor 


than i de ei- by. ſpecialty | to that amount. 

71 * 136 N * A court of equity will decree the ſpecific « execution 

| 05 Sd of an agreement, notwithſtanding. the inſertion therein 
tisfaction,, Of 7 a penalty i in caſe, of à non per ormance for, though 

Ne Viſcount it was anciently held, where there was a bond to per- 
e form any thing, that the obligor was obliged to the 

1 Bro. alternative either to perform the thing or pay the mo- 


. Ca. 583. bey, and, therefore, that the obligation was diſcharged 


EA v. by paying the penalty; 3 yet, it is not now taken as an 


trington, ibid. agreement in the alternative, in which the obligor may 


Fol. 7. fol. 12. either pay the money or perform, but the penalty is 


2 and underſtood only as an enforcement of the agreement, 


and v. Wid- and as giving a remedy at law for a certain ſum, inſtead 
wore, cited . of uncertain damages: And the party by providing his 


N 4 er remedy at Jaw, does not take away his remedy in 


Naß, Vela, equity; for it would be hard, that a man's enlarging 


258. The dit- his ſecurity at Jaw ſhould make him in a worſe condition 


eqn Gore in equity than he could otherwiſe have been; | nor can 


whole, is fatis-; it be inferred, that the parties, by adding a bond to 


D * 2 ** enforce the performance, intended to weaken the lien 
1s. no 


they bad under the agreement. 

or. She 

| e 9 m Thus, where articles were executed for performance 

Gefen N of an agreement for purchaſe of an eſtate, with a pro- 
e ſtatute of, _-. 

diſtributions be je than what is due by covenant, it cannot operate as a ſatiſaction - 

vide Kerman v Kerman, Brown 's Chan. Rep. 1786, fol. 95. bp Vide Bagg, Foſter, 

1 Ch. Ca. 188. 8. O. 3 Chan, Rep. 350. ® Howard v. Hopkins. 2 Atk. 371. et vid 
Hopſon v. W Strange 533 et 2 Eg. Ca. Abr. 


— 


EXECUTORY CONTRACTS, e. 


viſo therein, that, if either * ſide ſhould break the [ "197-1 
agreement, he ſhould pay 100. to the other. The 55; ul 
vendor, meeting afterwards with a third perſon, who Nandike v. * 
offered him two years purchaſe more than the vendee, Wilkes, x Eq. 
immediately accepted of it. And one ground of argu- wn AM. 98: 
ment on behalf of the vendor againſt a ſpecific perform- : Re 
ance was, that it was the intention of the parties, 
that, upon payment of 100/. by either of them, the 
agreement ſhould be void. Sed curiam. As to 
the defence on the foundation uf the ſum ſtipulated, 
the court cannot conſider that as a ground to let off 
either party when they pleaſe; it being no more than 
the common caſe of a penalty, which might be inſerted 
by the vendee in order to be paid for his trouble of 
viewing and meaſuring the eſtate, taking plans, Cc. 
ſuppoſing the defendant ſhould not be able to make 
out a title. | . | 55 8 | 
But ſtill, this depends upon the nature of the agree- 
ment; for where the object of the agreement is da- 
mages only, there the penalty ſhall be the criterion 
& the injury. 1 : DEA 3 
Thus, were D. executor of C. employed as a maſter Dayisv. Curtis. 
of a ſhip by the Eaſt India Company, covenanted with 1 Ch. Ea. 226. 
| = them, that he ſhould “ pay a certain mulet for every cloth 138. 1 
carried &c, in the ſhip; and C. took D. as his mate 1 
| who made an agreement mutatis mutandis with D. and 
gave a bond in the penalty of 5. for due performance 
on his part; and E. without D.'s knowledge, carried 
J ſo many clothes as the mulet thereof came to 70l. which 
* the company deducted out of the maſter's wages: It 
/ was held, on demurrer to a bill filed againſt the mate 
$ for relief, that the executrix of the maſter could not 


9. 113. 


a have relief againſt the mate beyond the 50/. ſecured by 
d the bond. © e | 

8 If new matter come out reſpecting an agreement 
f 2painſt which a decree has before been made in a cauſe 
E between other parties, the court will, notwithſtanding 
n ſupport the 1328 although it has before decreed 
otherwiſe : For the perſon, not party to the original 


ſuit, is not bound thereby, and then, without any 


al regard to a former decree, the court will judge upon 
+ the caſe before them. ; 8 2 8 | 
* Thus, where a leſſee of a houſe aſſigned his term to Natchbolt v. 


B. who covenanted, in the affignment, to indemnify porter, 
of! ths affignor againſt the covenants in the original leaſe; 2 Vera. 112. 
850 | C. bought 


1 139.7 


EQUITABLE JURISDICTION IN DECREEING 


C. bought * the reverſionary intereſt of the leſſor, and 
then treated with B. for a ſurrender of the term; and 
an aſſignment was made between them,; and the key 
delivered and accepted: But, afterwards, C. altering 
his intention of living in the houſe, it ſtood empty for 


ſome years, and then C. brought a bill againſt A. the 
original leſſee to compel him to admit an attornment, 
in order to his bringing his actions at law for the rent; 
but B. was made no party to that ſuit. A. in his de- 
fence, inſiſted upon the agreement between B. and C. 


for the ſurrendering of the leaſe, and upon the delivery 
of the key purſuant thereto. But he was overruled in 
this at the hearing, and it was decreed, that he ſhould 
go to a trial at law, and admit an attornment; but A.'s 
attorney pleading that he never attorned, upon the 


cauſe coming back into Chancery, it was decreed that 


A. ſhould pay the rent arrear, Then A. being dead, 


his executor filed a bill to be reimburſed againſt B. ac- 


[1240] 


* Vide Plunket 
v. Lord Kingſ- 
land, 4 Brown 
Par, Ca. 567. 


cording to his covenant upon the affignment, upon 
which he could not recover at law, by reaſon that C. 


Could not, at law, have recovered of A. for want of 


an attornment. B. by anſwer ſet forth the agreement 
made with C. for ſurrendering his term, the delivery 
of the key, and C.'s * acceptance of it, and therefore 


 Infiſted, that he ought not to be charged. And upon 


the hearing of the cauſe, the court was of opinion that 
the agreement was well proved, and a good diſcharge, 
and that B. was not liable to anſwer any rent after that 
time; and the court ſaid, that though the court had 
decreed otherwiſe againſt A. yet B. being no party to 
that ſuit was not bound thereby, © 

If any queſtion of fact ariſes on a bill for ſpecific 
execution of an agreement, a court of equity will direct 
an iſſue at law thereupon : As if it were contended, 
where an agreement for making a leaſe was by parol, 
that it was part of the agreement that a third perſon's 
conſent or approbation ſhould be had to make ſuch leaſe 
valid, and whether (ſuppoſing the obtaining ſuch con- 
ſent or approbation was part of the agreement) it were 
given or not: Or, as to whether another party (ſtipu- 


. lating after ſuch conditional agreement as above-ment!- 


like, are queſtions of fact which muſt be aſcertaine* 


oned made) had notice of that conditional agreement; 
and the reaſon is, that, in ſuch caſes, whether the 
agreement was conditional, whether the condition was 

rformed, Whether there was any notice, ot the 


bj 


EXECUTORY CONTRACTS, &c. 


by a jury, before the cart can decree as to the princi- 


pal queſtion, 3 N ; = 
If, on a bill for execution of articles, or of an agree- 
ment in ſpecie, it appears that the one party, againſt 


{ * $46] 


whom the ſuit is preferred, inſiſted to have had clauſes, 


uſual in 2 of the nature of that on which the 


cauſe ariſes, inſerted, and that the other party refuſed 


to inſert them; the court will ſend the articles, if * 
relate to a purchaſe of land, to the maſter, to ſee if 


there, are the uſual covenants: Becauſe the court, hay- 


ing a diſcretionary power, will not exerciſe it, unlefs 


the agreement be proper, and agreeable to the natute 


of the ſubject contracted about. But, if the contract 
be reſpecting a perſonal thing, it is different; becauſe 
ſuch things being to be had at one place as well as ano- 
ther, when the parties contracting for a purchaſe find 
that the parties, contracted with, will not inſert the 
uſual covenants, they have no occaſion to wait the event 
of a Chancery ſuit, but may go to another market to 
ſupply themſelves. As if the contract be for a purchaſe 


Burton v. 


of timber growing, and the purchaſer had infifted to Eiſter, et al, 


have the uſual clauſe inſerted in the articles, relating 
to the buyer's horſes being permitted to graze on the 
* land where the timber ſtands; and likewiſe for indem- 
nifying him in falling the timber, (that is, if it grow 
in hedge rows, and one fide belong to a ſtranger, be- 


cauſe they will be liable to treſpaſs, if it fall on the 


ſtranger's lands) and this be denied by the vendor; this 
will not be a ground to refer the cauſe to a maſter, the 


contract being petſonal, and the ſubject to be purchaſed 


elſewhere. | 


3 Atk, 383. 5 


* 142. ] 


As a beneficial bargain will be decreed in equity, ſo vide 2 Vern; 


tne ſame reaſons and principles apply to both caſes, 


_ likewiſe will one that happens to be a loſing bargain; for 398, 423. 


— 


Pl 2 1 


* mRy 


143] * Df the equitable Juriſdittion im reliey: 
| ing againft unreaſonable Tontraits or 
Agreements. ee | 


[ PO N this head of enquiry it is obſervable, that 
a court of equity will much more eaſily be pre. 
vailed upon to diſmiſs a bill which has for its object the 
ſpecific execution of an unreaſonable agreement, than 
to ſet aſide an agreement, though it be not ſtrictly 
equitable, on a bill for that W for the latter is to 
deprive the party, againſt whom it is preferred, of 
that to which, by law, he has a right: And if a court 
Vide infra, de prevailed upon to ſet aſide ſuch an agreement, it will 
Boſanquet v. be on refunding what has been bona fide paid, and mak- 
Daſhwood. Ca. ing allowances far improvements, Sc. 
* Fabjeck to the foregoing general obſervation, I ſhall 
now conſider the principles on which courts of equity 
have exerciſed this branch of their juriſdiction. 
[* 144. 15 The better opinion ſeems to be, that the mere fat 
| of a bargain being «unreaſonable, is not a ground to ſet 
itt aſide in equity, if the parties are of age, perfectly 
acquainted with their reſpective rights, each of them 
aware of what is done, free from any deception, and 
ſpeak what they reſpectively mean: For, contracts 
are not to be ſet aſide, becauſe not ſuch as the wiſeſt 
people would make; but there muſt be fraud to make 
void acts of this ſolemn and deliberate nature, if entered 
into for a conſideration. _ | 
Therefore where A. having an eſtate of 10001. per 
ux, v. Paytor, annum, was a ſuitor to M. 4 of B. who was 
ct ux, Show. reputed very rich; B. upon propoſal of a marriage 
"Vi Ca. 20 made by A. agreed to give her 5000/, certain, but 
Keeney, inſiſted on having a jointure of 5000/. ſo ſettled, that 
stukeley, his daughter ſhould have the inheritance thereof, if 
| et Vide Squire A. died without iſſue. Theſe terms A. refuſed at firſt 
Abr. 8 49 P. C. to aſſent to, but afterwards agreed to accept of. There - 
| 12. 2 Ed. Ca. upon a ſettlement of a jointure of 500/. a year was 


Whitfield et 


— 
— — — A RV . 3 


Abr. 58. Pl. 9. made, and a deed was likewiſe executed in the 1 
| nature of a mortgage of all A.'s eſtate, for ſecur- ſ 
ing the payment of 5000. to M. in caſe A. died a 

0 


without iſſue. A. died withid a fortnight after the 
— | es marriage 


| BQUITABLE JURISDICTION, e. 
*marri e without iſſue. Then M. preferred! bill to [1454 
e the equity of redemption. It was objected, on 
behalf of the heir at law of A. that he was a weak and 
ſickly man; that the agreement was in its own nature 


© unreaſonable, it being that M. ſhould have both portion 
and jointure, whereas one was the conſideration of the 
other; and it was ſaid, that both ſhould be veſted in 
the ſame perſon, the portion returned, and the jointure 
enjoyed, was 3 hard. and conſtituted an agreement 
that ought to be ſet aſide, But, upon the hearing, a de- 
cree was made in favour of the agreement by the Maſter 
of the Rolls. And his decree was affirmed by the Lord 
Keeper on re-hearing on an appeal. Es: 
But, if there be any fraud in the tranſaQion, then Vide infra, 
unreaſonableneſs in the bargain, whether it be on the —— = al, 
fide of the vendor or vendee, will be a ground, 2 P. Will 203. 
upon which a court of equity may be applied to, to ſet — v. Gib- 
it aſide. = 5 5 . F. Wil. 290, 
And agreements that are not properly fraudulent, in are. 
that ſenſe of the term which imports deceit, will, ne- 
vertheleſs, be relieved againſt on the ground of- ine- 
quality, and impoſed burden or hardſhip on one of 5 
the parties * to a contract which is conſidered as a [ * 146. 1 
diſtint head of equity, being looked upon as an of- | 


3 


fence againſt morality, and as unconſcientious. Upon 
_ this principle, ſuch courts. will, in caſes where con- 
tracts are unequal, as bearing bard upon one party 
(though perhaps in themſelves, and abſtractedly upon 
general principles, equal; becauſe, as to outward 
actions, the inequality to which both parties to a con- 
tract have conſented, where there has been no lyi 
nor concealment of any thing that ought to be diſ- 
covered, is an inequality that paſſes for equality) ſet _ 
them aſide: As if a covenant be inſerted in a mort- FE 
gage that, if the intereſt be not paid punctually at the Sir Thomas 
day, it ſhall, from that time, and ſo from time to 8 
time, be turned into principal, and bear intereſt. This Talbot 4; 2 
covenant will be relieved againſt as fraudulent, becauſe et Moſely 245, 
unjuſt and oppreſſi ve in an extreme degree. Lord Offolton 
And the rule of _— applies equally, although the ouch, a balk, 
mortgage be of an eſtate in reverſion, and not in poſ- 49. 
ſeſſion. For the mortgagee knows his ſecurity to be 
a reverſion, and he may bring a bill of forecloſure, 
or, if there be a bond, he may put it in ſuit. 


» 


Thus 


% 


3 
by 
3 
N 
j 
z 
| 


EQUITABLE JURISDICTION IN RELIEVING 


1147. Thus where, in 1693, a reverſion was mortgaged, 
3 v. and the mortgagor never paid the intereſt money; but 
Moſcley 247, in 1711, the mortgagor and the mortgagee came to an 
account of what was due for principal and intereſt, 
and a new mortgage was made for the whole, with 2 
Tovenant that, at the end of every year, if the intereſt 
a was not paid within three” months after it became due, 
| it ſhould bear intereſt : It was held, by the Maſter cf 
the Rolls, that this was a void covenant, and the mort. 
gagor might redeem on the common terms. | 
Cole v. Again, Where A. made his will, and thereby pave 
Gilborne, &c. a legacy payable to M. (a young man of about twenty- 
3 Þ Will. 290. four years of age, who had led an extravagant lite, 
att and had lain for ſome time in Newgdte) if he ſhould 
ſurvive C. the teſtator's wife, who was about ſixty- 
four years old, and was to have it in caſe ſhe ſhould 
ſurvive M. Afterwards D. entered into an agreement 
with M. for the purchaſe of this contingent legacy, 
and contracted to give him 100. for it, to be paid by 
57 ond annum, at every Chriſimas; with a proviſo, that 
if M. ſhould ſurvive C. then what ſhould remain due 
_ _ ._ __- of the 1007 ſhould be paid within a. year after her 
1 death; but if M. ſhould die in the life-time of C. then 
| the 5/. per annum to continue until the 100), ſhould be 
' * 148. ] paid to the executors, adminittrators or aſſigns of M. 
Lord Talbot, on a bill filed by D. on the death of C. 
again M. to have the S500. paid him, ſaid, that, had 
the caſe turned upon M. 's aſſignment, he would have 
ſet it aſide; not on the ground of its being a bargain 
with a young heir, which ſtood upon a different prin- 
ciple, nor on the ground of fraud or ſurpriſe, for no- 
thing of that kind appeared; but merely as being ar 
unreaſmmable advantage made of a neceſſituus man. 
This being the rule of equity even in tranſactions 
"PX which, ftrialy ſpeaking, may be conftrued as lawful, 
15 the principle applies till more ſtrongly where the co- 
venant or agreement is againſt an expreſs law: As, if 
a it be againſt the ſtatute of uſury. __ 1 95 
Boſanquett v. Thus where A. in 1710, lent to B. and C. traders, 
Dahn cod. Cz! ſeveral ſums upon bond, bearing 61. per cent. intereſt, 
37 Talb. which was then lawful uſage; Luc A. taking adyan- 
my tage of their neceſſitous circumſtances, compelle 
them to pay at the rate of 10/. per cent: They ſub- 
mitted to this impoſition, entered into other agree: 
. „ | 8 ments p 


r „ owt awe. oa. a 


* 


and the contractor for forage by the ration, that the p 
latter might reſtrain the rations paying and allowing 
the ſutlers nine-pence W by the ration for 


* 


AGAINST UNREASONABLE CONTRACTS, &e. 


ments for“ ſecuring the ſame, and. continued paying L.“! 49. 
10/. per cent. from the year 1710 to the year 17214. I 
Then B. and C. became bankrupts, A. died, and the 
aſſignees ſued A. 's executors upon this tranſaction: It 
was decreed,” at the Rolls, that the executors. ſhayld _ EA 
account, and that legal intereſt ſhould be computed ee 
and allowed for what had really been lent, and that 
what had been paid over and above legal intereſt, ſhould 
de deducted out of the principal, and that the 
allignees ſhould pay what ſhould be due on the account. 
And this decree was, on appeal, affirmed by the. 
chancellor. 8 EIS 
An agreement, infected with fraud upon the face of it, 
will be void in law, as well as in equity, 5 | 
The above-mentioned caſe of Willis and Baldwin, Willis v. Bald- 


in which an agreement between two ſutlers of militiay pu — 
ra. 


every ration left, was held inſufficient to fupport an 


aſſumpſit as founded an fraud, is in inſtance of this 


ſort. 5 | | | | 

In caſes of fraud, or impoſed hardſhip on one Befanquett v. 
* party by another, it is no anſwer to the relief prayed, | * 150. ] 
to ſay, „that the party applying was . erer Nenne Ca. 
ns,” for it cannot be ſaid, in any caſe of oppreſſion, 25 he * — 
that the party oppreſſed is particeps criminis; ſince it is et Twiſleton 
that very hardſhip that he is obliged to ſubmit to (it v. Griffith, 
being impoſed on him by another, and not voluntarily ü 


acceded to) that conſtitutes the crime. Therefore a ibid. 


compliance with terms impoſed that are illegal, as the 
payment of money with ufurious intereſt thereupon, 
will not alter the relief in a court of equity; for the 
money ought not to have been paid. Conſequently 
the maxim, that © volenti non fit injuria, does not hold a 
in any caſes of fraudulent or hard bargains impoſed 

upon one party, againſt which equity relieves, It is 
only the corrupt conſcience of the perſons which im- 


＋ 


poſed ſuch bargains that is to be conſidered; that 
corruption alone entitles the party oppreſſed thereby to 


relief. 


But where both parties are criminal in egual degree, Ibid. 47. 
there the maxin of © volenti non fit injuria” applies: 
As in the caſe of gameſters; for, if two perſons will 
lit down and endeavour to ruin one another, and one 
pays the money won, if, after payment, he cannot re- 
5 cover 


TWIN! 7 : . * 

FQUITABLE JURISDICTION IN RELIEVING 
| *r5x, ] cover it“ at law, a court of equity has nothing to do 
. dut to ſtand neuter: there being in that caſe no oppref. 
et ſion on the one party, as there is in the inſtance before: 
mentioned. ; e e LIES * 
| Thid. et vide If ſuch inequitable advantage be taken of a man's 
Burney > Pitt, neceffities, and the ſecurities procured from him! be 
S te. + outſtanding, fo that the party holding them is 0 be re- 
. deemed; a court of equity will decree, that, if the 
party holding them has received more than was ue 
with legal intereſt, the ſurplus ſhall be refunded, an 
the ſecuritics delivered up; which is agreeable to the 
common direction in all caſes where” ſecurities 3 
; 1 1 WRere 1 
ſought to be redeemed ; namely, * that if "the” par 
has been overpaid, he ſhall refund.“ -Fhus i Ms q 
creed, in the before- mentioned caſe 0 alan welt and 

Dafowoed, that, if the teſtator had received e tha 
was due with legal intereſt, his executors thould re 
Videfupra. Ca. fund it, and deliver up the bond. For f L chancellor 
7. Talbot 38. ſaid, that the party ſhould not kecp moticy that he 
had no right to merely becauſe he had got it into his 
hands, * ET 8 Is | e 31 i N 
] But if the tranſaction were at an end, and all? the 


1 
FJ + I ; 2. bs ae 0 7510 N * 1 & 1 12 
15 * ſecurities were delivered up, the equity might 22115 


be otherwiſe. i | 
1 Wils. 230, Inadequacy of price, ab/traed from all other 21 
231...  derations,. ſeems of itſelf 5 N reviſion of the beſt au- 


ee Ae thorities) to furniſh no ground on which a court of 
own's Rep. R Da aun: tft O 
Chao. Aon. equity can ſet aſide, of rather relieve a party to a con- 
- 1. * tract; the law of England having never fixed any cer- 
Spratles ibid. tain proportion, that the price ſhould b ear to the thing 
179 in note, et purchaſed, 25 1 8 
vide 1 Vez.155. But if the cauſe of the inequality of price be found- 
8 RN ed in circumſtances, from whence a court of equity 
Chan. 206, may conclude, that the conſent of the party to accept 
S. C. 1 Eq. Ca. ſuch price either was not free, or was conditional; 
Avr.170.4 being had under an impreſſion that circumſtances were 
Gould, a Vez, Otherwiſe than they were repreſented to the party con- 
4 ſenting to ſuch unequal terms; ſuch a caſe, if the 
party contracted with be acquainted and take advan- 
tage thereof, will furniſh adequate grounds for a court 
to ſet aſide a contract ſo circunſtanced, 
Under the firſt of the diſtinctions above alluded to, 
8 5 4 - q 5 54 | i N Ws. 4 a VIZ 


* 


Y 


AGAINST UNREASONABLE CONTRACTS, &ec. a = 
viz. the one. party not giving a * free conſent ; [*; 53 ] 
thoſe contracts may be arranged, which are entered 
into under the impulſe of diſtreſs in the one party | 
known to the other party: And indeed, in ſuch caſes, 
the obſervation made on the operation of fear in one 
of the parties to a contract applies; namely, that, al- 
though the party may be ſaid freely to elect the hard 
bargain offered in preference to his then ſtate, and ſo 
to contract an obligation; yet, the other party, who 
takes advantage of his circumſtances to force him to 


enter into ſuch obligation, acts frequently, and, there- Vide infra this 
fore, wants the power of creating in himſelf a right, Fed 6 ; 
and thus the obligation fails for want of a correſpond- 2 979. 
in ri ht. ao 5 | P 
This was the true principle that governed the court Herne v. 
in the caſe of Herne v. Meers; where A. and B. (father * 465. 
and ſon) being indebted to C. by bond, C. ſued them Brown's Chan. | 
thereupon, and was proceeding to outlawry, when Ca. 176 ia I 15 
they returned, and C. got poſſeſſion of ſome part 6 g po 
their eſtate. Then B. who had divers eſtates, fold BAR 
them to C. for leſs than half their value. Afterwards 
B. filed his bill for a diſcovery of all the eſtates of A. 
and B. arid of what money was due to C. on the ſecuri- 
ties, C. inſiſted, that he was a purchaſer for a valuable 15154 1 | 
conſideration. * At the hearing, the plaintiff's counſel FO 4688 
relied upon the inadequacy of the price paid. And by = | 


} 
? 


Z the decree the lord chancellor declared, that the bar- 
| gain made by C. with B. was not fairly obtained in re- 
| ſpect to the circumſtances B. was in, but ought in con- 
5 ſcience to be made void, the premiſes purchaſed by him 
way than double the value of the money paid 
- y him. ö . £ | 
V It is hardly neceſſary to obſerve, that the fact the 
t | Chancellor reſted upon was, © the bargain not being 
fairly obtained in reſpect of the circumſtances B. 
e was in,” which let in an equity, whereon the bar- 
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1 gain, being unfairly obtained, ought to be made void, 

e * leſs than half the value. EX 

. Ihe principle eftabliſhed in the laſt- mentioned caſe, | 

ſt has, of late, being followed up by that profound lawyer, * 
Lord Kenyon (when Maſter of the Rolls) in his decree 'F 

0, in the caſe of Haathcoate againſt Paignon : which | 

i decree was afterwards, on appeal, affirmed by Lord y4.,thcoute v. 

1 Thurlow, Paignon, Bio. 


The ade in the 600 were Jn Mie & has oe SIC 


B. 1000. on bend. A ſhort time afterwards A. agreed — Lax | 
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EQUITABLE JURISDICTION.IN RELIBYING, 


L* 155. J * to the purchaſe of B. (being then thirty years old, but 
oO occaſionally afflicted with the gout) an annuity of 500. 
for the life of B. (to be ſecured by a bond and judgment, 
together with an aſſignment of B.'s ſalary as a com- 
miſſioner of the Tax Office) for the ſum of 200/. © The 
writings were accordingly executed, and the purchaſe' 
money paid. Fhe bond debt remained undiſcharged 
until after the Death of A. It was then paid, and, im- 
mediately thereupon, a bill was filed by B. againſt the 
repreſentatives of A. to be permitted to redeem upon 
payment of the 2007. with intereſt at 5/. per cent. per 
annum. On the hearing it was referred to the maſter 
to enquire, what was the value of- the annuity on the 
day on which it was purchaſed, and alſo what was the 
market price, all circumſtances of the ſtate of health 
of the grantee being conſidered. The maſter reported, 
that he had been informed that the annuity was worth 
ten years purchaſe; but that the market price was 
about ſix. Whereupon his honour declared, that he 
was of opinion the purchaſer, taking advantage of the 
ſeller's diftreſs, purchaſed the fame under the market 
price, and that, therefore, ſuch purchaſe ought to be 
ſet aſide. Sues ner pgs IG 
[ * 156. ] The circumſtances, which furniſhed evidence of 
_ _* the ſeller having been diſtreſſed, and that his diſtrels 
was taken advantage of in this cafe, ſeems to have 
been the buyer's having been acquainted with the 
ſeller's want of money; and his having enthralled him 
(the ſeller) by ſuffering him to contract a debt upon 
bond, by which means the buyer had him fo far within 
his power, as that he might have diſtreſſed him on 
his non-compliance with his own terms, by ſuing him on 
his bond. | 
It is obſervable, on this caſe, that the quantum of the 
inadequacy is immaterial ; if the cauſe that produces it 
ariſes from undue advantage taken of the circumſtances 
of the ſeller. | 2 1 ; 
Ihe other inſtance, wherein inadequacy of price 
will be a ground to ſet afide a contract, is, where it 
is cauſed by the ſeller having been led by the buyer to 
conceive the exiſtence of ſomething, thar leſſens the 
value of his property, for which there is no ſufficient 
grounds; for, in ſuch caſes, the cauſe why the ſeller 
contracts at an inadequate price, is the apprehenſion, 


that his property is in a different ſtate from 4 l 
"0 , 6 F re. } 


4 


AGAINST UNREASONABLE CONTRACTS, xe. 


really the caſe. The conſent to * accept ſuch terms, I 157. ] 
therefore, ought to be conſidered as given upon condi= :. | 
tion that the circumſtances are as ſtated ; and if they 
be not ſo, and that to the knowledge of the party con- 
tracting, the bargain is fraudulent: on his fide, and 
ſuch from whence he can derive no right; conſe- 
quently ſuch as cannot induce any obligation in the. 
other party. 55 c MID Dt 
This principle may be extracted from the caſe of Baldwin e. 
Baldwin and Rochford, where the purchaſer of ſome . 1 
ſhares of a prize which was inſured, knowing that the e | £ 
ſellers had been refuſed any advance thereon by their E 
captain, and threatened by him with being pricked as 
ran away from the ſhip, in which caſe they would have 
forfeited their ſhares, took advantage of theſe circum- 
ſtances; repreſenting to them the danger they were. 
in of loſing their ſhares, either in caſe they were pricked 
by the captain as ran away, or if the prize ſhould 
happen to be retaken, at the ſame time telling them 
that the adverſe fleet was out ; under which circum- 
ſtances he bought the ſailor's intereſt for one-fourth of 
their value. Upon which grounds, principally, the 
court of Chancery ſet aſide the contract. | | 
And although inadequacy of price, * conſidered ab- [ 158. ] 
ſtractedly gua ſuch, is not a ground to invalidate a con- 
tract; yet, there is a great opinion (and which I truſt 
will not be ſuffered to lye dormant, when occaſion offers 
to give effect to it) that, taken in another light, and 
not merely in the view that the price is inadequate, 
the circumſtance of inadequacy alone can be made a 
ground for ſetting aſide a contract. I mean, in the 
light of furniſhing ſe/f-evident demonſtration, from the 
intrinſic nature and ſubject of the bargain itſelf, of 
fraud; evincing that the party who ſuffers the loſs muſt 
have been impoled upon, and cannot be conſidered as 
having been in poſſeſſion of an underſtanding adequate 
to render him capable of contracting; in which caſe no 
* could be incurred by him. 
hus, Lord Thurlow obſerves, upon the caſe of 
Heathcoate and Paignon, that, where there is ſuch 
inadequacy as to evince, that the perſon did not under- 
ſtand the bargain he made, or muſt have been ſo op- 
preſſed as to be glad to make it, knowing its inade- 
quacy, it will ſhew a command over him, that will 
mount to fraud. If the tranſaction be ſuch as marks 


n on one ſide, and imbecility on the other, 
OL. II. | it 
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EQUITABLE JURISDICTION IN RELIEVING 


4. 159-] it puts the parties in a ſituation, that ſhews it could not 


have taken place * without ſuperior powers of the one 
ſide over the other. | | | 


And, even at common law, contracts, from which 


it is, prima facte, ſelf-evident, that one of the parties 


Vide James V. 
Morgan, 


x Lev. (1, 28 
alluded byLoid 


Hardwicke, 
2 Vcz. 155. 


the horſe, which was 8/7. in damages. 


muſt have been entrapped, will not ſupport an action. 


Thus, where. one agreed to pay for a horſe at the 
rate of a barley corn for the firſt nail, and fo on in a 
duplicate rats to the extent of all the nails in his ſhoes, 
which were thirty-two, and would have amounted to 
five hundred quarters of barley. Hide, chief juſtice, 


on an aſſumpſit, dire ded the jury to give the value of 

And, in caſes of the nature now under conſideration; 
courts of equity, when applied to on behalf of the party 
impoſed upon, and courts of Jaw on aſſumpſit, admi- 


nifter the ſame meaſure of juſtice ; for, in both juriſ- 


dictions, the contract is conlidered as a ſecurity to the 
extent of the real value of that, reſpecting which the 


Et vide Fail of parties ſtipulate. Thus, in the before-mentioned caſe 


Airgiafle v. 
 Muſchamp, 
1 Vein. 237. 


.* 160. } 


of Heathcoate and Paignon, the court decreed that the 
purchaſer ſhould receive all ſums advanced by him for 


purchaſe money, inſurance, deeds, * Cc. with 5. 


per cent. per annum thereupon, giving credit for whatever 


ſhould have been received on the annuity, beyond that 
rate of intereſt, as part payment of the principal. 
And, in the laſt- mentioned caſe of James and Mor- 


gan, the contract was conſidered as evidence of 


an aſſumpſit, to the extent of the real value of the 
horſe. . | h | 

Fear, occaſioned by ſome unlawful violence of one 
party to a contract towards the other, furniſhes, like- 
wiſe, a good ground for equity to ſet aſide an agree- 
ment. Firſt, Becauſe, according to natural right, all 
undue force, violence, or menace, that obliges men, 
contrary to their inclination, to give their afſent, which 
otherwiſe they would not do, takes away that liberty 
which is of the eſſence of a valid engagement, and, 
conſequently, renders all agreements, - in ſuch caſes, 


null and void. Secondly, Becauſe, although it were 


admitted, that an agreement entered into under the 
impulſe of fear, might be. accounted ſpontaneous, n 
as much as a man fo circumſtanced voluntarily engages 
in a leſſer evil to avoid a greater, yet, there is not ſill a 
ground whereon to raiſe an obligation: Becauſe, every 

| „ bbligation 


by 
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AGAINST UNREASONABLE CONTRACTS, ae. 


obligation on one fide muſt be accompanied with“ a [*161.] 

. correſpondent right on the other; for, there can be no 

obligation unleſs a right anſwer to it, or be conſequent 

upon it. Now, no injurious action can produce a 

right without a manifeſt contradiction; therefore, 

although the party engaging may be capable of on- 
tracting an obligation, the author of the violence is in- 
capable to obtain any right by ſuch extorted engage- 

ments. : | — 2 2 
Accordingly, an agreement procured through fear, 
though it be entered into with a view to render ſatis- 
faction for the grofleſt injury that the civil rights of. 
ſociety can endure, will be ſet aſide in equity. oy 

Thus, where a man caught another in bed with his Anonym. cited | 
wife, and the huſband having a ſword in his hand, and 3 F. Will. 294. 
being about to kill the aggreſſor ; and the latter, being | 
naked, and in his power, implored the huſband not to 
take advantage of him, promiſing that he would make 
him reparation ; upon which they went into another 
room, where he gave the huſband a note for 100!. 
payable at a certain time: Lord Cawper declared, on 
a bill brought to be relieved, that, if the matter had VER 
reſted on the original note, which had * been gained [* 162. ] 
by a man armed from one naked and by dureſs, though | 1 
it happened to have been given in ſatisfaction for the | 
greateſt injury, he ſhould have made no difficulty of . 
granting relief. 85 IE. 
And it would make no difference, if a contraQ were 
entered into through fear ariſing from an unlawful cauſe, 

| Whether that fear were occaſioned by a third perſon, 


. or by the party to the contract, that is, provided the 

= latter were cognizant of it. 5 

5 But, if the fear ariſe ſrom a juſt awe or dread of a 

U third perſon, who is a lawful ſuperior, and who exer- 

» RE <i{ts bis authority for a juſt end, the contract will be 

h nevertheleſs binding; becauſe, as has been ſaid, the _ "Om 
ty perſon, acting under the influence of fear, conſents 

d, ſpontaneouſly to ſubmit to what is required of him, 

85 rather than take the conſequences that may enſue a 

re refuſal; and the party, with whom the engagement is 

he made, does nothing to prevent himſelf from acquiring 

in a right. This ſeems to be the principle upon which: 

res Lord Hardwicke founded his obſervation, in the caſe 

| 2 of Cory and Cory, that 'a reaſonable agreement made! Ves. 19. 


t Atk. 11, vide 
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EQUITABLE JURISDICTION IN RELIEVING 


[ © 163- ] between a father * and Ton, with a view to provide 
| ſomething for younger children, ought not to be ſet 
| aſide, on the ground of its having been entered into un- 

der the influence of paternal authority. 

_ Bargains, originally oppreflive, as well as thoſe gain- 

ed through fear, may, 3 ſubſequent acts of the party 

| | (dealt hardly with, or acting under compulſion) fit to 
Vide 2 Vez. create a right in the.other party, be rendered binding ; 
Rs | for, where a man is fuily appriſed of his right, and 
underſtands what he does, whatever may be the nature 
of the original tranſaction, a ſubſequent confirmation, 
when' tully appriſed, will make it good: Becauſe if 


men, who are free agents, will with open eyes ratify | 


invalid agreements, a court of equity will not relieve 
them. As if, in either caſe, the party on whoſe behalf 
the equity would otherwiſe ariſe, having ſuch relief in 
bis power, and being acquainted with the then ſtate of 
1 facts, confirms the tranſaction. | | 
Cole e Gib Upon this principle it was held by Lord King in the 
bons, ſupra, Caſe of Cole and Gibbons, and aſſented to on a re-hearing 
3 P. Will. 293, by Lord Talbot, that the vendor, in this caſe, having, 
12. Wil 727 by a deed of confirmation of the former affignment 
* 16 5 ] made after he was in poſſeſſion of the fact of the 
teſtator's being dead, of the bill's having been filed, 
and of the grounds of the executors reſiſting it) ratified 
3P. Will. 294. the contract, was bound thereby, and could not be 
nl Wh relieved. So it being proved, in the laſt- mentioned 
caſe of the note given to the huſband by the perſon 
detected in bed with his wife, that the latter, on the 
huſband's coming for the money, and his excuſing 
himſelf from payment, gave his bond for it; it wa 
held, he ought not to be relieved, as he had coolly, 
and without any pretence of fear or dureſs, entered 
into a bond to the huſband, and, — himſelf 
aſcertained the damages which the huſband ought to 
be paid, which muſt otherwiſe have been aſcertained by 
a jury. | | 

ar, if ſuch confirmation were obtained fraululently, 
a court of equity would break through it, and impeaci 
the original contract, however deeply intrenched behind 

fortifications of this kind. | 
Another head of equity, under which agreements 
or contracts are relieved againſt, is, that of fraud, 


collected or inferred, in the conſideration of courts # 


i 


7 |; 


AGAINST UNREASONABLE CONTRACTS, Ke. 
this deſcription, from * the nature and circumſtances [* 165. ] 
of the tranſaction, as being an impoſition and deceit on ON 
other perſons parties to the original contract, but not 

parties to the fraudulent agreement : Of this kind are 

marriage brocage contracts, wherein neither of the 

parties contracting have been deceived; but which 

tend neceſſarily to the deceit of ſome party to the 

marriage, or of the parent, or of the friend. On this 

equity, a clandeſtine private agreement to return part 

of the portion of the wife, or proviſion ſtipulated 

for the huſband, to the parent or guardian, will be 

void. d | e 
Thus where, on the marriage of the ſon of A. with sir Nicholas 
the daughter of B. it was agreed, that the young couple —— 5 2 | 
ſhould have ſo much for their preſent maintenance, ces, J Bd. Ca. 
and the ſon privately agreed with the father to releaſe Abr. 88. 
part of it: This agreement was ſet aſide as an impoſi-\Kemp v. 

tion upon B. though in that caſe the ſon, as was ſaid, 5 
gave nothing but his own, and he was at liberty to diſ- 

poſe of his preſent maintenance as he thought fit. 

So where, upon a treaty of marriage between A. and Redman v. 
B.—B.'s father would not conſent to the match, by ay oy 
reaſon that A. owed two * hundred pounds to C. for [ * 160, } 
which he and his mother ſtood bound; the brother and 
the mother of A. to remove this objection, | gm a new 

bond to C. for the payment of the debt, and thereupon 
A.'s bond was delivered up to be cancelled; but A. 
gave his brother a-ſecret bond to indemnify him againſt 
tae debt and intereſt : It was proved that B. che wife, 
was privy to this tranſaction. Per curiam, this is a plain 
fraud ; for, by this contrivance, the father of B. (which 
B. was the plaintiff, as executrix to the huſband) was 
drawn in to give a greater portion: beſides, he abſo- 
lately refuſed to marry his daughter, unleſs A. was 
made a clear man, and, in particular, relieved from this 
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— 


U debt. | 

Another head of equity alſo, particularly applicable 
þ to the caſes now in diſcuſſion, is drawn from public 
h utility, and is a part of the national policy, in that ſenſe 
1 in which the word Policy is applicable to every thing 

that concerns the government of the country, of which 

n the adminiſtration of juſtice makes a principle part ; 
| ; and is that, whereby a court of equity, with a view to 
Y public utility, requires that particular perſons, in con- 


tracts, ſhould not only tranſact Whatever is ſtipulated, 


kg . 167.] 


Pitcairne 
v. Oſborne, 
2 Vez. 375. 


| 7 * 168. ] 


EQUITABLE JURISDICTION IN RELIEVING | 


bona fide, * between themſelves, but alſo, that they 
ſhall not tranſact mala fide, in reſpect of other perſons, 


who ſtand in. ſuch a relation to either of them, 
as to be affected by the contract, or the conſequences 
of it. C's | 5 : | BN 7 | 
Thus, where an annuity-bond was entered into 
the huſband's father to the wife's uncle as a truſtee (ſhe 


baving a mother living) that he, during his own life, 
would pay 150. per annum to the hufbund and wife 


during their joint lives, and to her, if ſhe ſurvived him 
(the huſband) which ſhe did; afterwards a bill was 
brought to be relieved againft this bond, on payment 
of 100/. a year, upon the foundation of an agreement, 
faid to have been made between the huſband and wife 
and father previous to the marriage, whereby it was 


ſtipulated, that although the bond was to import pay- 


ment of 150/. per annum, yet the actual agreement was 
for 100/. per annum only. The baſis of this ſecret agree- 


ment. was ſtated to have been, that the original agree- 


ment was for 100. a year, but that the wife had, ex- 
pectations from her uncle, and nothing of her own, 
and, therefore, had ſuggeſted that her uncle would be 
induced to do -more for her, if the father did more for 
his ſon; that, in this expectation it * was agreed, the 
huſband ſhould let the bond run as if it were for 150!. a 


year inſtead of 1007. which would be for the advange 


of the wife and children; that the father at firſt reful- 
ed, but was afterwards prevailed upon to conſent to thi 
propoſal ; that, accordingly, the huſband · and wife had 
received 100/. per annum, and ſhe had inſiſted upon no 


more, after ſhe became entitled to it in her own. right; 


there was a letter, during the treaty, from the father 
to his ſon, wherein it appeared, under his own hand, 
that the uncle had promiſed to do ſomething, on hi 
part, though the father thought it better not ta have it 
inſerted, but to truſt to his generoſity ; concluding with 
bidding his ſon go on to marry, and leave the manage- 
ment of the uncle to him; the uncle, on his death, gate 
every thing to his nieces. ; 
It was attempted, in argument, to diſtinguiſh the 
laſt-mentioned caſe from the general claſs of thoſe of 


this ſubjeQ, on the ground that the uncle, whom it 


was Calculated to deceive, having neither contradted, 


- norgiven = thing on his part, it differed in the mate- 
rial circumſtance on which they all turned, namel), 


« that it was a deceit Practiſed on a party,” ior Fx 
_ unc 
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AGAINST UNREASONABLE CONTRACTS, &c. 


uncle could not be ſaid to be a party deceived. Sed per [ 169. ] 
* curiam, laying all the tranſaction together, eſpecially | 
the father's #4. the uncle muſt be conſidered as a 
material party .to the agreement on the marriage, .and 
as one intended to be impoſed upon by the private 

reement of the others; the wife's dependance was 
upon her uncle, ſo that he, notwithſtanding her mother 
was alive, muſt be conſidered in loco parentis. It was 
true, he was only named as one of the two obligees; — 
but he could be no otherwiſe a party from the nature of | \ 
the inſtrument, nor could the aſſent of an obligee be \ 
ſhewn otherwiſe : But he muſt neceſſarily be appriſed 
of it. The father's letter to his ſon during the treaty, 
ſhewed beyond doubt, that he conſidered himſelf as treat- 
ing with a perſon who was to provide for his niece out 
of his own pocket; that the uncle was to do ſomething ; 
and that it was the father's choice that it ſhould be left 
out of the agreement, and that the uncle's honor ſhould 
be truſted to. The uncle had fulfilled his expectation. 
If the uncle had contracted to give ever ſo little, the 
ſecret agreement could not have been ſupported. Then 
the father ſhould not avail himſelf of its being left out 
of the written agreement, when it was done by his own | 
choice. The whole muſt be conſidered, in * equity, as [* 170. ] 
an open tranſaction between Jour parties for a treaty of = 
marriage, and a ſecret tranſaction between three of them 
only in deceit of the fourth. The agreement then was 
fraudulent, and could not be ſupported,  - _ . {PH 

Upon the ſame principle, namely, that an agree- Small r. Brack= [| 
ment is a deceit upon third perſons intereſted, although g. 13 1 
not parties, it is held, that if a man, being indebted, d, 
make a compoſition with his creditors, by which they 
all agree to accept of a certain given ſum for their debts, , 
provided they all ſign within a time limited; and one of 
the creditors refuſe to ſign, unleſs the creditor will pay 
him one hundred pounds down, and three ſhillings in 
the pound over and above the nine ſhillings; the debtor 
ſhall himſelf be relieved againſt this agreement: It 
being fraudulent, by deſtroying that equality, which 
was the inducement to the other creditors to come 
Into it. | | 

And, in the caſe of Neville againſt J//ilkinſen, Lord EF: 
Thur/xv ſaid, that he would not lay it down as a rule, Novem. 1782. 
that fraud, in caſes of this nature, muſt be upon an E: videz E. 
article contraed for expreſsl; ; but that any repreſen- e e 
tation miſſeading the parties contracting on the 8 ; 

| | : 0 


— 


by 
1 4 
if 
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_ EQUITABLE JURISDICTION IN RELIEVIN © | 


15171. J of ® the, contract, was within the principle of the cafes, 
And his lordſhip relieved, by injunction, - againſt a 
| bond entered into by the plaintiff to the defendant be- 

fore the plaintiff's treaty of marriage; the defendant 
having, by the plaintiff's deſire, upon the occaſion of 
ſuch treaty, miſrepreſented. to the ' wife's father the 
amount of the plaintiff's debts, and particularly con- 
cealed from him the bond in queſtion: And this relief 
was given, although it did not appear that there was any 
actual ſtipulation on the part of the wife's father, in re- 
ſpedct of the amount of the plaintiff's debts. | 
And an underhand agreement, although procured af. 

ter marriage, if made in fraud of a third perſon, will be 

13 ſet aſide in _— 5 85 | 

Yelverten Pey- Thus where A. promiſed to ſettle certain eſtates on 

IC. * "1 B. if a convenient match could be found for him; 
well, et al, . 2s ; . r » . 

1 Vern. 240. and, accordingly, treated on a marriage for him with 

the niece of C. and D. It was agreed between him and 

them, that C. ſhould give his niece 2500). portion, to 

be laid out in lands after his death, and that A. ſhould 

. ſettle lands of 3oo/. a year, whereof 2001. a year ſhould 

| be for a jointure; and that he ſhould alſo ſettle other 

( * 172. ] lands of the & value of 100/. per annum, on himſelf for 

life, remainder to B. and his heirs. A ſettlement was 
made by A. and a bond was given by C. accordingly. 
After the marriage, A. prevailed upon B. on promiſes 
of leaving him a greater eſtate by his will than he had 
agreed to ſettle upon him, and by other inſinuations, 
to execute a writing, whereby A. was to receive the 
profits of the whole eftate, allowing B. only 120/ a 
year, and B. was to aſſign over to him C's bond, and 
_ alſo to releaſe or diſcharge the agreement for the ſet- 
tling the 100/. per annum on himſelf and his heirs after 
the death of A. The bill was filed by B. in order to 
be relieved againſt theſe agreements. It was inſiſtec, 
againſt the prayer of the bill, as to the 100/. per annum 
to be ſettled on B. and his heirs, that B. had power to 
releaſe and diſcharge it, and that there was no benefit 
thereby intended to the wife or iſſue of the ma- 
riage; for B. might have fold or given away 
thoſe lands. But the court declared its  abhor- 
rence of ſuch underhand agreements, that it was 
a deceit and fraud as to C. who was drawn in to 
give a greater portion with his niece, in expectation 
of a ſettlement adequate to it, which expectation, 


by this means, was fruſtrated; for, though B. — 
| | h | \ 


„ 
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FN» 


' AGAINST UNREASONABLE CONTRACTS, Ke. 


* have diſpoſed of the. lands which were to have been [ 1731 
ſettled on him and his heirs, yet that was frequently | | 
done in many ſettlements; the father being, by that 
means, left at liberty to provide for his younger chil- 
dren, and to reward them moſt that behaved them- 
ſelves beſt; but ſtill there was a benefit intended to 
the iſſue of the marriage, and it was part of the conſi- 
deration for which the portion was given. And the 
underhand releaſe and agreement was held to be frau- 
dulent, and decreed, to be ſet afide, and the original 
agreement decreed to ſtand in toto. 5 | 

The equity will be the ſame in favour of a wife de- 
ceived by her huſband. No 8 

Thus where the mother yd ” a ſettlement on 8 
her ſon's marriage, and accepted 151. per annum in 86 ** 
lieu of her jointure and claims; but, 22 before ONS 
the ſettlement was executed, took ſecurity from her v. Benſon, 
ſon for 101. per annum out of an eſtate not compromiſ- 3 8 | 

ed in the marriage ſettlement, which the ſon covenant- 496. 
ed to pay. The covenant was, after the huſband's 
death, ſet aſide by the wife, as a fraud upon the marri- 
age agreement. | EY 

* 'So, if the fraud be practiſed on the huſband, he 151741 
alſo will be relieved: Therefore, where a marriage 
was treating upon between G. and a ſiſter of P. and, Gale v. Lin- 
ſhe, not having ſo great a portion as G. inſiſted upon, do, 1 Vers. 
prevailed with her brother to let her have 1601. to 478. 
make up her portion, and gave him a bond for re- 
payment of it, and thereupon the marriage was had: 
5 bond was ſet aſide as a fraud upon the huſ- 
ad; - | | | 
And, in theſe inſtances alſo of underhand agree- 

ments in caſes of marriage, a perſon, though particeps 
criminis, and not urged to what he does by 3 will, 
nevertheleſs, be allowed to avoid his own acts: For 
the fraud infects the agreement throughout, and ſo 
doing vitiates it, ſo as that it binds none of the parties 
to it. 1 | | | 
| Thus, in the caſe of Redman and Redman, the Ras 
widow, by whom the ſuit was preferred, was reliev- Redman, o- 
ed; although it was in proof that ſhe was privy to pra, 1 Vers. 
the whole matter, and contrived the mode purſued to 348. 
ſatisfy her father, in order that the marriage might 
take effect. e | * x24 | | 


l 1 | So, 


1 175] 
Gale v. Lin- 
do, ſupra, 1 
Vern. 475. 


EQUITABLE JURISDICTION N RELIEVING. 


n So, in the caſe of Gale and Lindo, where the bond 
was put in ſuit by the executor of the brother againſt 
the executrix of the ſiſter who ſurvived her huſband; 
it was urged that, although the bond given in that caſe 
might be a fraud againſt the huſband or his iſſue, 


who were to have the benefit of the marriage agree- 
ment, yet, the huſband being dead, and there being 


no iſſue, it was good againſt the woman herſelf, and, 


Gifford v. 
Gifford, 1 Eq. 
Ca. Abr. 88, 

89. 


151761 


by conſequence againſt her executor: Sed per curiam, 
that which was once a fraud muſt be always ſo, and the 
accident of the woman's ſurviving her huſband would 
not better the caſe. | NL 

But a diſtinction was taken where the agreement is 
made between the huſband and wife only, and no third 
perſon is impoſed upon. | | 

Thus, where a ſon, in conſideration of 3500/. 
which he was to have as a marriage portion with his 
intended wife, covenanted that his father ſhould ſettle 
300/. per annum on her as a jointure, and the father 
ſettled it upon her accordingly, and the fon alſo gave 
a bond to leave his wife 1000. if ſhe ſurvived; the 
ſon died, his wife ſurviving, and the father pretended 
that the wife ought not to have * any benefit of this 
bond, for, that it was in fraud of the marriage agree- 


ment; and the caſe of Buller and Chancery was cit- 


ed. But the court diſtinguiſhed this caſe from that, 
the father having been in that caſe a party to the 


articles, and deceived by the underhand agreement 


contrary thereto: whereas here, the ſon only was par- 


ty to the articles, and was to have all the portion, and 
might give it as he pleaſed: And, therefore, it was 


Gale v. Lindo, 
1 Vein. 475, 
476, et vide 
Turton v. 
Benſon, 1 P. 
Will 455 8. 
C. 2 Vern. 764. 
80 reſolved as 
to an agree- 
ment on r 
riage, Shirley 
v. 2 55 


in Exch. 

14 Nov. 1779, 
vide 3 P. Will. 
75. in note, 


edit. 1789. 


decreed, that there ſhould be no relief. . 
Agreements in fraud of a third perſon, that is, 
ſuch wherein there is au, fraud, cannot be rendered 
binding by a ſubſequent promiſe or ratification, even 
of the parties to them, as agreements fraudulent in 
the eye of a court of equity, as impoſing hardſhip on 
one party, may. Therefore, although it was ſtated 
in the caſe of Gale and Lindo, that, after the death of 
the huſband, the wife agreed to repay. the money, 
and actually paid part of it, yet, that was conſidered 
as of no avail; for, the original contract being aguaiiy 
fraudulent, in the ſenſe of deceit, no ſubſequent act 
could purge it of that quality. . 
| Aſſigning 


> 


— 


AGAINST UNREASONABLE CONTR ACTS, &e. 


a Aſſigning the benefit of ſuch an agreement 17 7 15 


over to creditors will not give it a validity ; Becauſe geꝗ per Lord 
the act is not, in equity, conlidered. as an aſſignment, Parker, a bond 


the ſubject being in truth a choſe in action, but is fo given is not 


taken as an agreement only that the aſſignee ſhall have ar or 1.) 


all the fair and equitable advantage and benefit of the may not upon 
agreement that the aſſignor himſelf is entitled to; and 8 8 
if nothing be bound by the agreement, nothing can be geliberate act 
aſſigned Over. - 55 > bs be made good, 

r Nor would the equity of creditors be bettered, 1 P. Will. 499. 
though it were ſhewn that they were in danger of « Turton v. 
loſing their debts through a deficiency, of aflets ; for, Benſon, 
ſtill they mult be paid out of the aſſets of their debtors, 1 P. 23 
and not out of the eſtate of another man: For, when 5 5 ETA 
it is ſaid that creditors are to be favoured, this is 
meant with regard to the rightful aſſets of the debtor, . e 
not to any effects belonging to another, which the deb= 
tor has wrongfully taken away, or poſſeſſed himſelf of 
tortiouſſy. | | 5 

But the equitable juriſdiction of courts of this nature 
of ſetting aſide agreements, as well as that of decreeing 
them being in a degree diſcretionary, circumſtances 
may occur, even in caſes of agreements, fraudulent in 
* themſlves, in the ſenſe of deceit, which will induce - , 178.1 
_— of equity not to relieve againſt them, or ſet them Cn 
aſide. | e | 
| Thus, in the caſe of Small and Brackley, where the Small v. 
plaintiff, having been intruſted to receive the intereſt Brackley, 
due upon tallies, had pledged or mortgaged them to ,'\c:n. 602, 
the defendant, and had received the intereſt f-ãGa or 
three times, and paid it to her, and brought back the 
tallies and orders; and, at laſt, wanting money, he 
had not only received the intereſt, but alſo the prin- 
cipal, and ſhortly afterwards failed; and then, the 
creditors of the plaintiff ſigned a deed to accept a 
. compoſition of 9s. in the pound, fo as all the creditors 
ſigned the deed within the time limited, or otherwiſe 
the ſame to be void; but the defendant refuſed to 
ſign and accept the compoſition, unleſs the plaintiff 
would pay her 100/. down, and 35. in the pound over 
and above the gs. in the pound; and the 1oo/. was 
accordingly paid, and ſecurity given for the 751. the 
reſidue ot the compoſition money: The plaintiff 
brought a bill to be relieved againſt the agreement as 
fraudulent, being to blind the other creditors, but his 
bill was diſmilled by the chancellor, his Lordſhip 

Fs | | 5 obſerving 


void, as that it 
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[* 179] 


EQUITABLE JURISDICTION IN RELIEVING: 


* obſerving that, as the plaintiff had been guilty of 
as great a'fraud and breach of truſt as could be without 


being criminal, and had agreed to make ſome ſatisfaction, 
be ought not to be relieved in equity. ' © 


Roberts v. 
Roberts, 3 P. 
Will. 66. 


Again, where a private agreement was made in 
fraud of a public contract upon a marriage, the ſet- 


ting aſide of which would have been injurious to 2 


former agreement alſo made upon a marriage; the 
court conſidered the fir/?, agreement as entitled to the 
preference, and therefore refuſed interpoſing to ſet aſide 


the laſt. | 


Thus, where A. fon of B. intermarried with C. 
who had a portion of 4000/. and B. (who was tenant 
by the curteſy) joined in ſettling a good part of his 


eſtate on A. and his wife in poſſeſſion, the remainder 


having been. previouſly limited to A. by his mother's 

marriage ſettlement, with a power to B. (fir/t paying 
or ſecuring 1000. to his ſon) to ſettle 2000. per annun 
out of the eſtates upon any other wife he ſhould mar- | 


ry. B. afterwards propoſed to marry D. who had 
Zoool. portion, and, previous thereto, offered to ſet- 


C9 180.) 


tle 2007. per annum upon her. But, it appearing that 
the 1000/7. muſt * be paid to A. which would greatly 
embarraſs him (B), D.'s relations would not conſent 
to the match. Upon this B applied to A. to releaſe 


| the 1000/. which he, by letter to his father, agreed to 


do; but neither his wife, nor any of her relations, 


- were conſenting to ſuch releaſe. However, previous 


to an actual releaſe executed, the ſon inſiſted that 
his father ſhould give him a bond for the payment of 


the 1000/7. within a ſhort time after his marriage, to 


which the father conſented; but that was done allo 


without the privity or conſent of the intended wie, 


or her relations, Then the releaſe and bond were 
mutually given, the marriage was had, and the porti- 


on of 3000. paid. Afterwards A. ſued his father upon 


the bond, and the father preferred his bill againſt the 
ſon to be relieved againſt this bond, on the ground of 
its being a fraud upon the ſecond wife, and her feat. 
ons, who would not have conſented to the match had 
they known of this under-hand bond. But the court 
was of opinion, that the bond muſt be paid; becauſe, 


' whatever arguments might be made uſe of in favour of 
Di. the father's ſecond wife, or of himſelf, to prove 


that he ought to be diſcharged of the bond for payment 


cf the 1oco!. the very fame arguments might ; 
| SEES, 2h urge 


AGAINST UNREASONABLE CONTRACTS, &e. 


* urged on behalf of the ſon and his wife, to prove 
that it ought to be paid; for, ſuppoſe it to be a hard- 


ſhip upon the father's ſecond wife, that her huſband 


ſhould be forced to pay this 1000/. in breach of the 
public and open agreement made Pl the ſon, was it 
not equally an hardſhip, upon the ſon's wife, .and as 


much a violation of the open and fair agreement made 


on her marriage, that the 1000. ſhould not be paid 


upon the father's making a ſecond jointure ? The con- 
ſequence of which was, that as the agreement on the 


ſon's marriage was the firſt, it ought to have the pre- 
ference. Sui prior eft in tempore, potior ęſt in jure. 


Wherefore, iince the payment of this 1000/. by the 


father, might as much contribute to the comfortable 
ſubſiſtence of the ſon and his wife, as the non-payment 
of it might conduce to the comfortable living of the fa- 
ther and his wife: and as, by means of this bond, the ſon 
had the law on his fide, the bond, it was determined, 
muſt be paid.  _ Ny, 


Upon the ſame principle of national policy (to pre- Vide Earl of 
| | Arglaſs v. 


G ſeh 
expectants, which have a tendency to ſeduce them 


vent catching bargains with heirs, reverſioners, or 


from a dependance on * their anceſtors, who, it is 


preſumed, will ſupport them properly, by feeding Nott v. Hill, 


g . . . „ibid. 167. Earl 
their extravagancies, and tempting them, in their | Arglad v. - 
father's life time, to ſell their reverſion of eſtates ſettled pitt, ibid. 239. 


upon them, or to barter away their expectancies on Berny v. Pitt. 


terms manifeſtly ruinous) a court of equity uniformly LAs os 14. 
ſets its face againſt all bargains made with perſons fo Grifftha, 1 P. 


' circumſtanced. And the court of Chancery has at Will. 410. 


length, not withou Bart of Chef 

gth, t great difficulty, put a ſtop to ſo ge 3 
£ l ſen, 2 Vez. ; 
all contracts made with heirs or expeQants for the 125, 


deſtructiye and miſchievous a praCtiſe, by ſetting aſide 


Gpolal of their expectancies; conſidering them as 
intrinſically corrupt, fraudulent, and unconſcionable, 


encouraging diſobedience and extravagance in heirs. 


and expectants on one hand, and avarice, fraud, and 


impoſition on the other. And indeed, in moſt of theſe 


caſes, deceit and illuſion on other perſons, not privy 


to the fraudulent agreement, has concurred; the 


father, anceſtor, or relation, from whom the expeCta- 
tion of the eſtate has ſprung, have been kept in the 
dark; the heir or expectant has been prevented from 
diſcloſing his circumſtances, and reſorting to them for 


[ * 181. J 
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advice, which might have tended to his relief ang 


icformation ; by this the anceſtor alſo had been miſled, 
| and 
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EQUITABLE JURISDICTION IN RELIEVING 


[ * 383. ] and “ induced to leave his eſtate, not to his heir or fi- 
ET ad mily, but to a ſet of artful perſons who have divided the 
| ſpoil before hand. | 25 1 
And, although ſuch bargains be actually carried 
into execution, courts of equity will, nevertheleſs, if 
the performance be occafioned by the apprehenſion of 
compulſion, ſet them aſide, and decree the vendee to 
reinſtate the vendor in his expectations, on payment 
eg was actually advanced and legal inte- 

reſt. | 
Curwyn v. Thus, where an heir about twenty-ſeven years of 
Milner, 19th age, and who had a commiſſion in the guards, borrow. 


5 y_ wit, 292 ed 500. on condition that he ſhould pay 1000). if he 


in notes. ſurvived his father and father-in-law; but if he died 
before his father and father-in-law; then that the 
lender ſhould loſe the 50o0/. The heir ſurviving his 
father and father-in-law, was relieved by Lord 
King againſt this bargain, although he had paid the 
money, the payment having been made for fear of an 
execution. a f 
And relief was decreed in equity, on a rehearing, 
upon a contract of a ſimilar nature, after the money 
[ * 184. ] had been paid, in compliance * with a-former diere 
| made in ſupport of the contract. 


Berny v. Pitt, In the caſe alluded to A. had ſupplied B. an heir | 


2 Vern. 1,4. in his father's life time, with the two ſeveral ſums of 
5 1000/7. and 1000/. on condition to have 25000. for each, 
Johnſon, et al, if B. ſurvived his father, or elſe the principal to be 
wid. 27. loſt; and A. had obtained from B. two judgments of 
| 5000] a piece defeazanced for the payment of the {aid 
2500. for each; and Lord Nottingham, on the firſt 
hearing (9 Feb. 33 Car. 2.) granted relief only againſt 
the penalties; but, on a rehearing before Lord 7effery: 
(27 Fan. 2 Fac. 2.) the former decree was diſcharged 
(though B. had been conſtrained, in obedience to the 
decree, to pay A. 53gc/. and B. was ordered to be 
reftored to the money paid ultra the 2000/. originally 
lent and the intereſt for the ſame, with intereſt from the 
time A. had received it. | 

And no ſubſequent acts of the heir, though voluntray, 
and not under any apprehenſion of legal dureſs, wil 
help ſuch a contract, if the heir at the time be under any 
miſapprehenſton, and not fully appriſed of the nature 


of his right: As if the heir write letters 2 
my | x eatd - 


* GET” ry "2 w_—_—_ 


— 


* 


Ct en” oz. oO -” 


not worth above one year's purchaſe) being heir expect- 


ſettlements) within a year; and of an houſe worth 


in fee ſimple, ſubject to the eſtate of his father for life; 


tended he paid him in caſh; and for the remaining 


AGAINST UNREAS ONABLE CONTRACTS, &c. 


* death of his anceſtor, approving of the bargain as fair; [ 185. } 
or ſuffer the vendor to lay out money afterwards in beau- . . 
tifying and improving an eſtate, purchaſed under ſuch 
circumſtances. EE . 
Thus, where T. B. the ſon of R. B. (which R. B. Baugh v. Price, 
was tenant in tail, remainder to himſelf in fee of an 1 Wils. 320. 
eſtate, worth about 3000. and about feventy-two years 
old, afflicted with the gout and a rupture, and his life 


— 


ant in tail, and in zeceſſitous circumſtances, by articles 
of agreement in October 1739, in conſideration of 
1500). to be paid to him by P. (who was an attorney 
concerned for R. B. and converſant with his family 


2001. to be conveyed to T. R. covenanted, without 
the knowledge of his father, to convey to P. this eſtate 


and ſoon after the ſigning theſe articles, T. B. was 

deſirous to be off the bargain, but P. would not let him. 

In November 17 30, a leaſe and releaſe was prepared 

by P. and executed at P.'s houſe, where nobody but 

P. his ſon, and another perſon were preſent. P. B. 

therein, among other things, covenanted that he was : 
ſeiſed in fee, & and that there was in the deed a clauſe of [* 186.] 
warranty againſt R. B. and his heirs, and the uſe of a 

fine formerly levied by . B. was declared to enure to 
P. in fee; and in conſideration hereof, P. conveyed to 
T. B. the houſe, but in the latter conveyance there 
was no ſuch covenant or clauſe of warranty as in the 


former. The 1500. in money was to be paid. P. 


made out that he paid it thus, viz. to Lord O. 5 50. 
owing to him by T. B. on a mortgage of another eſtate 
2001. T. B. owed to P. himſelf; 250/. which P. pre- 


500/. P. gave T. B. a bond, to pay it within a limited 
time after T. B. ſhould have ſuered a recovery to 
P.' uſe. All the writings were drawn by P. and T. 

B. had no copy of them, or was any counſel or attor- 
ney concerned for him. R. B. the father, died in 
Jul 1740, nine months after making the articles. 
I. B. immediately wrote to P. acquainting him of his 
father's death, and informing him that be ſhould act 

in all reſpects agreeable to his wiſhes; and in another 
letter he told P. that he ſhould always act juſtly, and 
ſaid that P. has got a good bargain of him, and that he 
could afford to give him a buck, but that he ſhould 
| | 1 not 


1137. 


EQUITABLE JURISDICTION IN RELIEVING | 


not touch one without P.'s ® conſent. After this T. 
B. filed a bill in Chancery, to ſet aſide theſe article; 
and conveyance, and to be relieved; to which P. put 
in an anſwer denying the fraud, c. charged. T. B. 
being at this time indebted to P. was, by 2 threa. 


tened to be ſued. and other acts, intimidated from pro- 


[ * 188. ] 


chenerſield v. 
Jauſeu, 2 Vez. 
159. 


ceeding in Chancery, and prevailed upon to execute 
another deed, dated in October 1741, reciting the pro- 
ceedings in Chancery, and that the purchaſe was a fair 
one, and confirming the eſtate to P. afterwards T. B, 
and P. ſettled all accounts. In 1743, T. B.'s bill in 


Chancery was diſmiſſed, and in 1746 he died. Soon 


after which F. B.'s ſon preferred a bill in the Exche. 


quer to. be relieved from this bargain, upon paying to 


P. the purchaſe money and intereſt, and for all neceſſary 
and permanent repairs. And it being held, firſt, that 
this tranſaction, under all the circumſtances of it, was 
clearly fraudulent, and ſuch as the court of Chancery 
would have relieved againſt in the firſt inſtance; the 
next queſtion was, whether T. B. by any act, ſubſe. 
quent to the bargain, had purged the fraud and impoſi- 
tion? And the court were of opinion unanimouſly, that 


he had not, and that the ſon ought to be relieved; for 
that, as to the “ letters, which had been relied on x 


ſhewing that T. B. thought the bargain a fair one, they 
availed nothing, being written before he knew the real 
value of the eſtate; and that the arts and threats uſed 
by P. to get rid of the firſt ſuit, were as fraudulent as 
the original bargain, and the recital in the releaſe exc- 
cuted thereupon was falſe; for the bargain was a very 
unfair one, and ſuppreſſio veri, or ſuggeſtio falſi, hal 


always been held ſufficient to ſet aſide a releaſe. And, 


as to the charge that T. B. had ſtood by during his life, 


and ſeen P. lay out great ſums in repairs, ornamen 
additions, &c. T. B. 's acquieſcences were founded on 


a miſtake into which P. led him. And the articles and 


1 deeds were decreed to be ſet aſide, on the plaintiff 


paying the defendant his principal and' intereſt, and 
allowing for all needfu] repairs. | 5 
But, if a contract for an expectancy be erpreſi 
ſhewn to hav# been free from fraud or impoſition, a 
the vendor, being fully informed and with bis eyes 


open, ratify the contract, he will, by ſuch new agree- 
' ment, bar himſelf of the relief he might otherwiſe hare 


ſt be 


had in + court of equity. But ſuch 5 
1 5 | = oft 


N 


F . . IT IIs 


AGAINST UNREASONABLE CONTRACTS, &c. . Dn 
ofter full information, freely, without compulſion, * and at [* 189.] 
a time when the vendee is free from all reſtraint or ap- EY 
prehenſion from the perſon on whom the expectancy reſis; 

and when it cannot be ſaid, that there is any perſon on 

10 hom any deceit can be committed by reaſon of ſuch new 

arreement, aud there is no impediinent againſt the party, 

ſuppoſed to be impoſed upon, ſeeking relief, by diſcloſing his 
caſe to a court of juſtice. | 5 IS 

And, if an agreement be entered into under an un- _ of Ha- 4 

due influence, and in circumſtances of ſuch-a nature as —_— 
furniſh a fair inference, that one of the parties had an Will. 118. 
advantage. over the other, it will be ſet aſide in equity. | 
Therefore, where A. married the heireſs of G. and 

the marriage articles were agreed on with great deli- 

beration, and one of them was, that A. ſhould, within 

two days after marriage, for the peace of the family, 

releaſe to the mother and guardian of the lady all ac- 

counts of the meſne profits of the eſtate; it being in- 

ſiſted upon by the mother, and admitted by A. that the 

charge of the education of the young lady, and the in- 

tereſt paid by the mother upon the mortgage of a good 

part of the eſtate, which had been -diſcharged by her 

as guardian, would come to as much as the * profits 

of the eſtate. The lord chancellor ſaid, on making 

the decree upon a bill in equity filed by A. to be re- 

lieved from this agreement, and for an account of the 

meſne profits of the eſtate, that, admitting there was 

no ſurpriſe in obtaining this covenant from A. (and 

there ſeemed to have been none, it having been agreed 

upon after great deliberation and advice by conſent on 

both ſides) and admitting there had been no conceal- 

ment of the matters to be accounted for, this cove- 

' nant to make ſuch releaſe ought nevertheleſs to be ſet _ 

aide ; as it ſeemed to be extorted from A. by one who 1 
had power over the young lady courted by him, as her been gen 
parent, which power ought not to have been made uſe by the huſba nd, 
of in this manner; that it was as if the mother ſhould Ow ee 
ſay, you ſhall not have my daughter unleſs you will hong good; the 
releaſe all accounts: That brought the caſe within reaſon of the 
the ſame reaſon as marriage, brocage agreements; for — 
a bond to give money if ſuch a marriage could be given after 
Obtained was ill, and, by the ſame reaſon, a bond to maniage, it 


forgive a ſum of money, muſt be ill. And the covenant uſt be pre- 
; . ſumed to have 
was relieved againſt. been given 


A court of equity will rectify errors in their pro- freely ibid. 120. 
Vor. II. G ceedings 
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EQUITABLE JURISDICTION IN RELIEVING 


[ * 191. ] ® ceedings, although there be an agreement entered into 
5 buy the parties to a ſuit, to abide by the deciſion of the 
court on the merits, notwithſtanding any miſtake in 
form. ' > 4 | F | 5 
Back v. Faw. Thus where, upon a bill brought in equity, the 
eett, 3 P. Will, parties or their clerks in court entered into and ſigned 
243- an agreement, which was afterwards by conſent, 
made an order of court; that both parties would ſub. 
mit to ſuch decree as the court ſhould make in the 
cauſe, provided it ſhould be on the merits, and not on 
any miſtake. in the pleadings, and that neither party 
| ſhould bring an appeal; an order for a re-hearing 
was directed to ſtand, although a motion was made, 
upon the ground of the preceding agreement, to diſ. 
charge it: The chancellor obſerving that, had the 
agreement been diſcloſed to the court, ſuch order 
would not have been made; for, until a decree was 
figned and inrolled, all matters were open; and if there 
was any-error in adecree, .it was fitting the court ſhould l 
have an opportunity of amending it. 
Where an eſtate is directed to be fold before a WW 
maſter, any agreement reſpecting it, to take * it 
out of the ordinary courſe of ſale, in ſuch caſes, wil 
be void. 
Therefore, where a truſt eſtate was decreed to be 
ſold for the payment of debts and legacies to the beſt 
purchaſer before the maſter, and A. contracted for 
the purchaſe, and entered into articles with the truſ- 
tees for that purpoſe; and it did not appear that the 
purchaſe was an unfair one, but this method ſcemed 
to have been taken to avoid the charge and trouble af 
bidding before the maſter, and of the maſter's report, 
and of getting it confirmed; the court, (on a bil 
againſt the truſtees to compel them to convey, which 
they were willing to do on being indemnified) would 
not make a decree; ſaying, this was all going out of 
the way; - the former decree muſt be purſued, and 
one decree could not be made to contradict another. 
If A. wiſhed to purchaſe the eſtate, he muſt go before 
the maſter, and get himſelf reported the beſt pur- 
chaſer; and, though nothing unfair appeared, et 
there was every occaſion to ſuſpect when people were 
going out of the way. 


2 P. Will. 156. An agreement to ſtifle a proſecution of my 
220. N a 


E. . -» 


the point occurred. 


| to be executed in equity. In reply to which, Peer 


AGAINST UNREASONABLE CONTRACTS, &c. 
„is not lawful, and cannot be executed in equity; [ * 193. J. 
X | 


but where there is a fraud, and the party wronged 

the fraud comes to an agreement whereby he is to be 
ſatisfied for ſuch injury (as in conſcience he ought to 
be) this agreement, it is ſaid, is lawful, and may. be en- 


forced in equity; matters of fraud being cognizable bod - 


relievable, as well in equity as at law. 

But the diſtinction above- mentioned, between an 
agreement reſpecting fraud, and one reſpecting ſelony, 
and which is ſtated by Peer Williams as an obſervation 
made by himſelf in the caſe of Jobnſon and Ogilly, does 
not ſeem warranted by the event of that caſe in which 


. 
* 


There A. (appearing to be a ſingle woman) and B. 


Johnſon v. 


ilby, et al, 


had ſome differences as to ſeveral freehold houſes 5 3 P. Will, 279, 


and, upon compromiſing thoſe differences, it was 
agreed between them, that A. and B. ſhould join in a 
fine and recovery, which ſhould be as to two of the 


houſes to the uſe of A. and her heirs; and as to the 


other two houſes, to the uſe of B. and his heirs. A 


fine and recovery were accordingly levied and ſuffered, 
after this A. pretended that ſhe was, at the time of 
theſe tranſactions, a married “ woman, and wife to C. 


Hereupon B. 3 a bill againſt C. and his wife to 


diſcover whether ſhe was married, when ſhe levied 
the fine, and ſuffered the recovery, and to be re- 


(* 194] 


lieved againſt the fraud. To this bill C. and his wife 


put in their anſwer, inſiſting on her being then a feme 


covery. Upon this B. preferred a bill of indictment 
againſt A, for a cheat, and for the fraud in levying a 


| fine, and ſuffering a recovery as a feme ſole, when at 


the ſame time ſhe was under coverture. 'Lhe indict- 
ment being found, upon not guilty pleaded, was brought 
to a trial; but juſt before the trial was to come on, the 
parties came to an agreement, that B. ſhould aſſign 
over his right to the premiſſes, and that C. and A. ſhould 


covert, and that ſhe was not bound by ſuch fine and re- 


pay him 5801. Afterwards, the money not being paid, | 


B. filed a bill for a ſpecific performance. And the lor 
chancellor ſtarted the objection, that this agreement be- 
ing to ſtifle a criminal proſecution, ought not, therefore 


ams ſtates himſelf to have ſuggeſted the diſtinction 
before alluded. But it appearing by the reg. book that 
the cauſe coming on to begs Sc. his lordſhip declared, 
| "x « the 


Vide 3 P. Will, 
4th ecir, fol. 


279 ngbe 4. 
"I 
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EQUITABLE JURISDICTION IN RELIEVING | 


[ * 195. ] © the agreement“ in the bill mentioned, was not ſuch 
3 te an one as ought to be carried into execution in that 
: « court, and that, the plaintiff not paying a forecloſure, 
<« the bill was diſmiſled;”” it feems a neceſſary inference, 
that the diſtinction taken was over- ruled. 

8 All bargains by truſtees, made in behalf of them- 
Fleetwood, ſelves, and tending to eat up the truſt property, are 
Mich. 1732, at diſcouraged. in equity. Therefore, where an - execu- 
4 tor in truſt, who had no legacy, and where the execu- 
in note. tion of the truſt was likely to be attended with trouble, 
at firſt refuſed, but, afterwards, agreed with the re- 
fiduary legatees, in conſideration of one hundred gui- 
neas, to act in the executorſhip; and, he dying before 
the execution of the truſt was compleated, his execu- 
tors brought a bill to be allowed theſe two hundred gui- 
neas out of the truſt money in the hands of the reſiduary 
legatees, inſiſting, that the reſiduary legatees might's 
well make a contract with the executor touching the 
ſurplus which was their own property, as the teſtatot 
himſelf; and that no harm could happen thereby to the 
_ truſt eſtate: The court ſaid, that all bargains of this 
kind ought to be diſcouraged, as tending to eat up the 
: | truſt; and that here the executor * had died before he hat 
finiſhed the affairs of the truſt. Fherefore the plamtf'" 

ä demand was diſallowed. | | 
© * x96 An agreement may be ſet aſide by reaſon of a mil. 
Quere? It this take in the parties making it, if the point miſconceived 
accident affecis be the cauſe of the agreement; for, if an agreement 
e 25 be entered into upon the preſumption by one of the 
againſt truſtees: parties of a fact, that is not really ſo as that party be. 
lieves, the agreement as to him is of no force; becauſe 
he did not give his aſſent to what is agreed upon abſo- 
Jutely, but upon ſuch and ſuch conditions, which are not 

| verified by the event. | 

Lanſdown v. Thus, where there were four brothers, and the ſe- 
Lanſdoun, cond died, and the elder brother entered upon bis 
—_ 364 lands, and the younger brother claimed a title, upon 
Which they applied to B. a ſchoolmaſter, their neigh- 
bdour in the country (who often acted as an attorney) fot 
his opinion, who, upon conſulting a book called the 
Clerk's Remembrancer, gave it in favour of the young- 
eſt brother, becauſe lands could not aſcend; upon 
which the eldeſt brother agreed to divide the eſtate 
with the youngeſt, and . ee he would rather 


C 


— 


- 


AGAINST UNREASONABLE CONTRACTS, &e. 


ſo * than go to law, though he had the right. Deeds of L 197. J 


Jeaſe and releaſe of the moiety, were accordingly pre- 
pared by the ſchool-maſter, which were executed by 


the eldeſt brother, and alſo bonds given in the penalty 


of Zool. which was- computed to be the value of the 


moiety, conditioned for quiet enjoyment of their re- 
ſpeive ſhares. Then the youngeſt brother died, and 
the moiety deſcended to the defendant, an infant, his 


fon and heir. And, on a bill filed to ſet afide theſe _ 


writings, the lord chancellor decreed, that the bond, 


and deeds of leaſe and releaſe, ſhould be delivered - 


up to the plaintiff (the eldeſt brother) they having 
been obtained by miſtake and miſrepreſentation, and 
that the defendant, the infant, ſhould, when he came 
of age, convey nf... N 

Upon the ſame principle it has been held, that if a 
party, at the time of entering into an agreement re- 


ſpecting a claim, capable of being preciſely aſcer- 


tained, be, at the time of contracting, ignorant of the 
preciſe value of it, but ſtipulates under an idea, and 
with an intent, that what he is to receive ſhall be 
equal in value to that which he has a claim to; this 
will furniſh a ſufficient ground to a * court of equity to 


ſet aſide the agreement, if the thing to be received 


turn out not adequate to the price of the claim, when 
its value is accurately adjuſted. 


Thus, where one died inteſtate, leaving a widow Cocking v. 
and a daughter, the latter being of age, and they en- Pratt, 1 Ves. 


tered into an agreement concerning the diſtribution of 
the' perſonal- eſtate. A bill was afterwards filed by 


the huſband and repreſentative of the daughter, who 


was dead, to ſet aſide this agreement, and to have a 


| Ciſtributive ſhare. of the father's perſonal eftate, to the 


amount of what his wife was entitled to. The mother 
inſiſted upon the agreement, as a defence againſt go- 
ing into an account of the father's perſonal eſtate. 
But the court held, that the bill was proper, and the 
rights of the parties, the ſame as when the wife was 
living. The queſtion was, what was in view on each ide? 
the daughter clearly did not intend at the time of the 
agreement, to take leſs than what by law ſhe was entitled 
to, though what that amounted to did not clearly ap- 
pear: But ſhe then thought what was ſtipulated for her 
was her full ſhare. It was a ſufficient foundation, there- 


* 198. } 


fore, for a court of equity to interfere, in ſuch caſe, if it 


appeared 


— — = \ : 
2 rere — — 


kbid. 


Griffith v. 


1 


200. 
apwell, 
1 Vez. 401. 


[* 199. ] 


ſuffering might apply to ſuch courts to avail himſelf of 
want of knowledge of that fact, not, indeed, in the caſe 


- EQUITABLE JURISDICTION IN RELIEVING 


* appeared that the perſonal eſtate amounted to confi. 
derably more than what ſhe conceived, and the party 


of a trifle; but the daughter here would be entitled 


A 


J 


Vide ſupra. 
142—146. 


to five or fix hundred pounds more than was ſtipulated 


for, which was a material ſum in a ſmall concern, and 


a ground for the court to ſet it right. The daughter 
did not act on the ground of a compoſition, as wanting 
to marry, and to have ready money, but took what 
was agreed to be paid her as amounting to her ful 
ſhare of her father's effects; and, if it appeared mt 
to be ſo, the court could not ſuffer the agreement to 
ſtand. The eſtate, therefore, muſt be divided as the 
law directed, and the agreement ſet aſide. TENG 
It is obſervable that, in the preceding caſe, the 
daughter's huſband had ratified the agreement, and re- 
leaſed to the mother : But as his intent was the fame 
as the daughter's, and he was equally ip the dark, 
that was conſidered as making no difference in the 
equity. 5 „ 
And, where one died inteſtate, leaving two fiſters 
one of whom got adminiſtration, and * prevailed on 
the other to accept of an agreement for her ſhare; and 
there was a further agreement that ſhe ſhould hate 
a further ſhare, reciting alſo, that it was intended 
that ſhe ſhould have an equal ſhare, and that there 
ſhould be a decree for that, which was according) 


bad: It being afterwards diſcovered that the eſtate 


was a great deal more than it was then valued at, both 
the agreements, and the decree thereupon, were {et 
aſide on a re-hearing. | Hh 


We muſt be careful to diſtinguiſh caſes of the na- 


ture laſt- mentioned, from thoſe where the right ot 


thing ſtipulated about is of itſelf doubtful, and no igno- 
rance or want of information can be pretended reſpect- 


ing it; for, in caſes of that kind, it is not neceſlary 


for a court of equity, after an agreement, if there be 
not a plain miſtake, contrary to the intent of parties, 
ſhewn, to reſort to the original right of the parties. 
« That the right is doubtful,” is a ſufficient ground (0 
ſupport an agreement reſpecting it. 1 

An agreement for ſale of an eſtate, which, from 


the nature of it, when compared with the circumſtance 


ow nw”. D&S * 3 A Fs a 


8$.% 8 


' AGAINST UNREASONABLE CONTRACTS, Kc. 


of either of the parties to * it, furniſhes deciſive evi- (201.1 


except as to ſo much as he 


Ss RY ; EY 8 A 


dence of his being ſurpriſed, will be ſet aſide in equity, 
although there be no ſurpriſe, fraud, or circumvention 
actually proved, and though a conveyance have been 
made purſuant thereto. , 


Thus, where a ſteward, that had been for many Wharwood 


years employed in the management of an eſtate, arti- 
cled with a perſon, employed by the owner thereof, 
to become the purchaſer at 15,000/.; and by the arti - 
cles it was ftipulated, that he ſhould either pay the 
whole in money, or might return lands to make up 
what he paid ſhort in money of the 15,000/. Purſuant 
to theſe articles, the purchaſer obtained a conveyance 
of part to himſelf at an under-value, alledging, that 
it was not material what ſum was mentioned to be the 
conſideration of the conveyance, in regard he was to 
make up the whole 15,000/, and had fold other par- 
cels and paid the money, amounting to 4.500). as the 
vendor appointed, and would now return ſo much land 


v. Simpſen, 
2Vern, 186. 


as ſhould make up the 15,000/,9 The court, ona 


bill brought by the vendor for that purpoſe, ſet aſide 
the articles and the conveyance made to the vendee, 

uy ſold to other purchaſ- 
ers; declaring, that they looked * upon the vendee 
but as an agent for the vendor, and one in whom he 
had repoſed great truſt and confidence, which the ven- 


ſelves ſeemed to manifeſt ſurpriſe, the vendor having 
occaſion to fell to raiſe money, and yet the articles 
left the vendee at liberty to pay as ſmall a ſum of money 
as he pleaſed, and return what of the lands he thought 


fit to make up the value, And this decree was affirmed 
on appeal, 7 ES 


{ * 202. ] 


dee bad deceitfully abuſed ; and that the articles them. 


But, in the foregoing caſe, the court aſſumed to mid. 


ſelf a greater Jatitude ; becauſe the vendor had 
elapſed the time prefixt by the articles, in which he 


was to make good the entire payment by money, or ta 
return the lands. ee a h = 


* 


Again, Where a leaſe for three lives came to A Gee v. Spen- 


man's three daughters, as co-heirs and ſpecial occu- fer, 1 Vern: 32. 


pants; there being 2 ſuit in Chancery touching this 
leaſe, the huſband of one of the daughters, fearin 
to be in law, and being made to believe that he ſhoul 
de forced to pay coſts, releaſed -the arrears that ſhould 
be coming to him for his ſhare of the rectory to the 
5 | | | other 
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— rung es 


1 203.1] 


et vide Brode- 
rick v. Biode- 


kroprraBLE JURISDICTION IN RELIEVING 


other ſiſters, who were to * bear the charge of the 
ſuit: And his ſhare of the arrears amounting to one 
thouſand pounds, this . releaſe was ſet aſide on the 
ground, that a miſapprehenſion of the party ſhould 
avoid it. | TEN | 


| Vide Meade v. If, in entering into a treaty for an agreement, there 
Webb, Brow, 
Ca. Par. 407. 


be a wilful and induſtrious concealment of the truth 
in a material point by one party, in order to keep the 
Other. in ignorance, and to profit thereby ; that will be 


rick, 1 P. Will. conſidered as a groſs fraud, and be a ground, in equity, 


241. 


to ſet aſide the contract; eſpecially if ſuch concealmert 
be accompanied with miſrepreſentation, and a preme- 
ditated intention to deceive: As if a man's agents, on 


a a treaty for a leaſe, miſrepreſent the quantity of land 


* 204. ] 


Vern. 60. | 


propoſed to be demiſed, to be one hundred acres more 
than what it really is; and this miſtrepreſentation being 
made in the preſence of the principal, he, by not 
contradicting, in effect confirms the truth of what they 
ſay; and it be in proof that this is done before the 
execution of the agreement, and at a time when the 
leſſor has cauſed a ſurvey to be taken, which aſcertains 
the exact meaſure and limits of the premiſſes, and 
yet he does not think proper to undeceive the i® lee, 
but purpoſely conceals the true meaſure and quantity 
from him, this will be * a ſufficient cauſe for a courtof 
equity to ſet aſide the agreement. 

If a bill be brought for performance of a thing, for 
the non- performance of which a penalty is recoverable 
at law, the plaintiff muſt, by his bill, waive all bene- 
fit of forfeiture, or it will be a good cauſe of demur- 


er. 


Strode v. Par- 
ker, 2 Vern, 


316. Holles v. 
Wyſe, 2 Vern. 


289. Nichols 
v. Maynard, 
3 Atk. 5 20. 


A court of equity will not ſuffer any advantage to 
be taken of a penalty or forfeiture annexed to an agree» 
ment, where the Lane of the contract may be 
obtained, notwithſtanding the penalty be not levied. 
Therefore where, on a bill to forecloſe a mortgage, 
it appeared, that the intereſt was, by the deed, agreed 
to be 5/. per cent. per annum, payable half-yearly ; and 
if not paid by the ſpace of two months after the time 
of payment appointed, then to be raiſed to 50. 10s. ff 
cent. for increaſe of intereft ; the intereſt being in 
arrear, the queſtion was, at what rate it ſhould be 
computed ? And it was decreed to be computed at tit 


rate of 51. per cent. per annum only : For the increaſe 


intereſt on non-payment at the day, operated in pa- 
ture of a penalty, and therefore was relicvable in ny 


- 


* 


AGAINST UNREASONABLE CONTRACTS, &c. 


* Nor will equity permit any advantage to be taken E * 203. 
of a penalty or forfeiture, where compenſation can be 5 
de. | g = 
" os in caſes where the erg. or agreement Wafer v. Mo- 
ally operates by way of penalty, the court, to avoid cato, 9 Mod. 
pr 2 will jar relieve, unleſs in caſes where . 
it can give ſome compenſation in damages, and where 
there is ſome rule to be the meaſure of thoſe damages. 
And, therefore, if a leſſee for years covenant not to 
alien without licence of the leſſor under penalty of for- 
feiting the leaſe, and afterwards aſſign or alien with- 
out licence; equity will not relieve againſt this forfei- 
ture, becauſe there is, in ſuch caſe, no rule whereby 
to meaſure the damages. e g | 
So, where marriage articles provided, that, in Vernon 68,6 
caſe the huſband did not, within two years after the Vide ſupra. 
marriage, ſettle ſuch a jointure on the wife, as 9-21. 
thereby was agreed to be ſettled, then the huſband 
ſhould only have the intereſt of the wife's portion paid 
him during his life; and the wife died within the two 
years, he not having ſettled the jointure, which by the 
articles he was obliged to ſettle : A bill brought by the 
| huſband to be relieved againſt * the articles, and to [ 206. J 
have the portion (infifting that if he at any time ſet- | 
tled ſuch jointure upon his wife, though not within 
the time preſcribed by the articles, he would have 
been relieved againſt the articles, and have had the 
portion decreed him) was diſmiſſed. The reafon for 
which diſmifſal ſeems to have been, becauſe no com- 
penſation could be made after his wife's death, ſince no 
jointure could then be ſettled on her. | | 
So, where one by articles made upon his marriage Colonel 
was to receive 4000. portion with his wife, vis. 15001, Cheek's caſe 
in hand, and 2500. more, if he made a ſettlement in eited ibid. 
the ſpace of three years: The marriage took place, © 
and the wife died within two months, and before the 
huſband had made a ſettlement purſuant to the articles. 
_— bill exhibited by him to be relieved, was diſ- 
mile. | e 
Again, where one being employed by the Eaſt India Blake v, Eat 
Company as their chief agent in India, covenanted that iadia Compa- 
he would rot trade for himſelf, or any other, in w. 2 Chan. 
leveral commodities, under penalty of ſo much per 8 may 
pound; and the penalties greatly exceeded the va- likewiſe be 
lue of the commodities, The covenantor having ſupported, on 


purchaſed be Sound 


[ 
4 
| 
| 


. [*.207. 1 
that it was a 
national cauſe 
and concern- 
ment, and if 
not upheld, 

. the company 
might have 
beea ruined. 


Small v. Lord 
Fitzwilliams, 


Prec. Ch. 102. 
[ 208. 


EQUITABLE JURISDICTION IN RELIEVING 
* purchaſ-d the prohibited commodities, the compa. 
ny ſued for the penalty in an action of debt for 26,000] 


The defendant filed his bill to be relieved ; and though 
he proved, that it was for the benefit of the company 


that he fo traded, for whatever he bought he fold to 
them at a juſt and market price; and that if he had not 


bebte ſuch goods, the company could not have 
been ſupplied; and that ſuch dealings were neceſſary 
for the ſupply and benefit of the company, with other 


favourable circumſtances, yet the bill was diſmiſſed: 


The reaſon for which ſeems to have been, that no 
compenſation could have been made, it being impoffi- 
ble to aſcertain what damages might ariſe to the com- 


pany from ſuch trading, by the encouragement it would 


give to other people. | 
Equity will not relieve againſt an agreement, al. 
though from the terms of it, it ſeems to be in the nature 
of a penalty, if it be not really ſo. | | 
Thus, where A. fold an eſtate to B. covenanting 
againſt jncumbrances, and particularly againft his 
wife's dower. Afterwards B. * articled to (ell to C. 
and in the articles it was agreed, that C. ſhould retain 
400. of the purchaſe money in his hands for two years 


without intereſt ; and if, in that time, the wife of A, 


releaſed her dower, C. was to pay the 4001. or elſe 


to retain it abſolutely. A. died; his widow did not 


releaſe her dower within two years, on the contrary, 


ſhe brought her writ of dower, but died before a 


recovery of it. Then the vendor filed a bill to have 
the 400l. paid, urging, that it was but in nature of a 
penalty to ſecure againſt the dower, which was then 


at an end. But it was alledged on behalf of the vendee, - 


and the court coincided in opinion, that the money 
retained here was not in nature of a penalty,' but the 


retention was part of the terms of the agreement, and 


the meaſure of the ſatisfaction for the contingent 
incumbrance of dower. And as, had the wife re- 
covered the dower, and lived ſeveral years, the 


. vendee could have had only the 4ool. and would 


not have been permitted, at leaſt in equity, as aſſignee 
of B. to ſue the covenant of A. againſt his 
own agreement in writing, which took notice of the 
Gower, and the covenant and agreement to retain 


the 400% as a recompenſe for it; ſo that the 
LP | MPN vendee 


AGAINST UNREASONABLE CONTRACTS, &e, 


n vendee ran the hazard of her living, he ought to have [ * 209.J 
the advantage of her dying. And no relief was given, 

So where, among other clauſes and covenants in a Ponſonby v. 
leaſe of lands, in Ireland, for lives, renewable for ever, 4p ge 120 
dated in 1719, there was one that the leſſee and his 419, et vide 
heirs, with all their family, ſhould, within one month Rolfe v. 
from the commencement of the leaſe, live on the eſ- nancy 8 
tate during the continuance of the leaſe, and of every . 

other to be made purſuant to the intent thereof; and 
that, when he or they ſhould fail fo to do, the rent of _ 
- 125]. 185. 94. therein reſerved, ſhould rife to the ſum of 
1501, and ſo continue yearly to the end of the then de- 
miſe, and of any other demiſe thereafter to þe made 
purſuant to the covenant for renewal, &c, In 1729 
the leaſe was renewed. Then theſe leaſes were aſhgn- 
ed, and the aſſignee in 1748 quitted the premiſes and 
never reſided upon them afterwards. In 4uguft 1751 
de agent for the head landlord demanded the increaſ- 
ed rent of the aſſignee of the leſſee, who freely paid 
it, being a year and a half's arrear ; but, at demand- 
ing, on the 5th of November following, another year's 
arrear, the leſſee refuſed to pay it: whereupon * the 
leſſor diſtrained for it, and the tenant repleyied, and 
the landlord avowed, and proceedings at law were go- 
ing on for recovery of the rent. 'Then a bill was filed 
by the aſſignee to be relieved from this covenant, and, 
on his behalf it was urged, that this covenant for the 
perpetual reſidence of the leſſee and his heirs, with all 
their family, was repugnant to the nature of the eſ- 
tates demiſed, contrary to reaſon, in reſtraint of natu- 
ral liberty, and againſt the policy of the realm; that, 
if good in law, yet, being inſerted only for the ſake _ 
of improvement, and to ſecure the rent reſerved, the 
ſame had been ſubſtantially performed, and the defign 
thereof anſwered to the head landlord, as the lands had 
been always kept well ſtocked with more than ſufficient. 
to anſwer the rent; that the large fine paid by the under 
leſſees ſhewed the lands to be of conſiderable value 
above the head landlord's rent; and that the additional 
rent was in the nature of a penalty, and relievable a- 
gainſt in equity. But, on the other ſide, it was urged, 
that there was no ground for the interpoſition of a court 
of equity to prevent the queſtion being tried at Jaw, 
where it was diſputable; and that the leſſees ſhould 
have eſtabliſhed their titles there before they came 
„ tt anto 


— 


EQUITABLE JURISDICTION IN RELIEVING 
I “211. J * into a court of equity for relief; that, had the imme. 
diate leſſee applied to a court of equity for relief 
againſt ' the covenant objected to, he myſt have been 
ſent to law to try how far that covenant was or was 
not reaſonable: For, ſuppoſing it unreaſonable, un- 
lawful, or waived by any act of thoſe under 
whom the leſſor claimed, all theſe were mere legal 
queſtions no way cognizable in equity; - that the 
benefit was claimed as appendant to the inheritance, 
and, as ſuch, being a matter of freehold, was triable 
at law only. But it was ſaid, that the covenant in 
queſtion was founded on the trueſt principles of law 
and policy. The former ſuppoſed the leſſee reſident - 
=_ upon the demiſed lands, manuring and improving 
= them for his own and his landlord's benefit, whoſe rent 
| FE: aroſe from ſuch induſtrious manurance and improve- 
Note. The ment of the tenant; that a clauſe of reſidence on the 
ng; v/ wok demiſed premiſes, with an increaſe of rent attending 
geuate in Ire. the failure, was not a penalty, like the forfeiture of a 
land, where, man's eſtate upon non-payment of a ſum at a certain 
from difturb- day, but was a mutual agreement for public benefit; 
So cvs "agg the landlord letting his land at an eaſy rate, whence the 
had been given tenant, by raiſing a comfortable ſubſiſtence for him- 
[ * 212. ] felf, would conſequently * benefit the community by 
for improving ſupplying it with the produce of that land : But, upon 
the country by neglect of ſo important a conſideration, he juſtly ſub- 
agriculture. _, = : P - JUITLY in 
jected himſelf to an advanced rent, as a compenſation 
for the breach of both a private and public truſt repoſed 
in him by the landlord. And upon theſe grounds the 
bill was ordered to be diſmiſſed. f = 
t was contended in the preceding caſe, that, as no 
demand for the advanced rent had been made from 
the commencement of the non-reſidence in 1748, until 
Note, The aſ- Auguſt 1751, although the head landlord and his 
ſignees PayiDg alienees well knew of it; and, as he had accept- 
e ee ed the reſerved rent, given receipts for it in the 
when demand- uſual manner without demanding any additional rent, 
ed, ſeems to ob- and twice renewed. the original leaſe without ma- 
Ant be king any claim of the ſame, this acquieſcence and 
| drawn from theſe acts of the leſſor amounted to a waivor of the 
. penalty and covenant; eſpecially as againſt the aſſignee, 
dus there. Who was a purchaſer for a valuable conſideration, and 
ought not then to be reſorted to. Sed non allocatur 
this being part of the original agreement, which muſt 
continue as long as the leaſe, how often ſoever renewed, 


unleſs diſcharged by mutual conſent, 5 


OY PI —— — 


AGAINST UNREASONABLE CONTRACTS, &c. 


In all caſes where an agreement is voluntary, and in L * 21 3.1 | 


favor of one of the parties; the condition, although 
penal in its effect, will be r on the favored par 
ty, if the agreement be not ſtrictly performed. 5 
Thus, where a creditor agreed to take a ſum of Vern. 220. 
money leſs than his debt, ſo as it were paid preciſely 
by ſuch a day, and the debtor failed of payment; a 
bill filed by the debtor, ſuggeſting ſome equitable 
cauſes why he did not pay preciſely at the day, and 
| Rating that he tendered the money a day or two after- 
wards, was diſmiſſed as containing no equity, 1 
a | +. 8 Tory v. Dome 
d So, where a mortgagee lends money at five per cent. Pre. Chan. 160. 
but agrees in the deed, that if the money be paid within Barnard 481, 
three months after it becomes due, he will accept of Nichols v. , 


4 | | Maynard, 
four per cent.; if the mortgagor does not pay the money; 4 $4 


within the time fixed, he will be decreed to pay the et vide Barrel 


intereſt at five per cent. | 3 
And, where a father made a voluntary ſettlement on Vern. 446. 

his eldeſt ſon, with a proviſo, that if he did not pay to 

his younger brother 6oo/. at his age of twenty-one, | 

then the eſtate of the eldeſt ſon, both at law and in 

equity, * ſhould ceaſe, and, if the money was not [ 214. ] 
paid, the father granted away the eſtate : The court 

would not relieve the ſon, in regard the conveyance 

was purely voluntary, and the father might put what 

2 and reſtrictions he thought fit upon the eldeſt 

on. | | 

But, if (on an agreement by a creditor to take a leſs 

ſum than his original debt, provided it be paid on a 

day certain) the original ſecurity be bettered by the 

addition of other perſons added thereto; it ſeems queſ- 

tionable whether equity will not relieve, on default of 

payment of the leſſer ſum at the time ſtipulated. 
And equity will give relief againſt the penalties of 


bonds for performance of covenants, &c. and for that vide 1 $id.442. 


purpoſe ſuch courts frequently ſend the parties to a trial 


at law, to aſcertain the damages in a quantum dam- 
nificatus. „ 


— 
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[ * 215. ] Ot the Principles on which Courts of 
06 £ _ Equity refuſe to interfere in Caſes of 
_ Agreements  —_ 


"HE principle, upon which courts of equity 
„ retain bills for the ſpecific performance of agree. 
ments, being, their having power to give a more com- 
plete remedy, and render more adequate juſtice, ac- 
cording to the intent of the parties, than courts of Jaw; 
not by binding the intereſt in the lands, but by enfor- 
x Vez. 4479. cing the party by ſubpœna to carry the contract ſpecih. 
1 cally into execution; it is a general rule, that where- 
111. et 2 Eq, ever a matter reſpects perſonal things, and lays merely 
Ca. Abr. 19. in damages, there the remedy is at law only: As well 
— abe Rurter becauſe courts of law can give as full and effectual a 
v. Rutter, & . . 

x P. Will. 500. reparation in ſuch caſes as courts of equity, as becauſe 
the aſcertainment of damages is the proper buſineſs of 
a jury, and cannot be adjuſted by the conſcience of a 

chancellor. | 
* 216.] But although, in caſes where the relief may be a 
| ue ee effectually had at law as in equity, the court will, if 
Rep. Eq. age the agreement be denied, and *the relief demurred to, 
et Dupins v. diſmiſs the bill; becauſe the agreement muſt be eſta- 
Puke of King- bliſned by a jury before it can be carried into effed, 
000, there. and, after it is eſtabliſhed, lays in damages only: As, 
: jf a bill be brought on a covenant to pay a certain ſum, 
and the deed is denied; yet, if the relief be not demur- 
red to, but the defendant anſwers (whether he denies 
the agreement or not) the court will decree thereupon 
on the hearing; becauſe the defendant admitted the 
Juriſdiction, by anſwering and putting the agreement 

in iſſue, and not demurring. | 

But in ſuch. caſe, if the agreement be denied by the 
anſwer, and be not proved in the cauſe by two wit- 
neſſes, but only by one; the court will make an order 
to try it at law, and retain the caſe upon the equity 
reſerved. 3 
x Eq. Ca. Abr. Another exception to this rule, as to caſes laying in 
Ha _ oy. damages omy, is taken, where any matter of fraud 1s 
158. mixed with the damages; for this brings the caſe with- 
TE TY il 


Vide 1 Ch. Rep. 
84, 85. 


rr, am oo . 


— — 


my = 


to perform the agreement in ſpecie: It was objected, 


PRINCIPLES ON WHICH COURTS OF, &e. 


in the proper * juriſdiction. of a court of equity, which L 217. 


will then retain the bill, and direct an iſſue to aſeertain 
the damages upon a quantum damnificatus. AS if A. 
bring an action of covenant at law for damages, and B. 


fle a bill for an injunction, upon the equitable ſuggeſ- 


tion, that the covenant was obtained by fraud, there 
if A. file his croſs bill for relief upon that covenant, the 
court will retain it; becauſe the validity of the covenant 
is brought into diſpute in that court, and on a ground 
properly cognizable there: And therefore, F the vali- 
dity of the deed be eſtabliſhed, the court will direct an 
iſſue to aſcertain the quantum of the damages. | 
And, even where no fraud is ſuggeſled, if, from the 
nature of the agreement, a ſpecific execution is necef- 
fary to do effeftual juſtice, and anſwer the ſub/tantial 
intent of the parties; courts of equity will decree the 
agreement ſpecifically, though, otherwiſe, the proper 
remedy would be the recovery of damages: As if the 
contra be to perform ſomething relating to perſonal 


9 at ſeveral diſtinct times, or at a future period. * 218. ** 


hus, where A. aſſigned ſeveral ſhares of * the Ranelaigh 
exciſe in Ireland to B. and B. covenanted to ſave A. NOIR + 
harmleſs in reſpect of that aſſignment, and to ſtand ins. c 2 Chad. 
his place touching the payment to the king, and other Ca. 146 
matters that were to have been performed by him 3 
A. in a bill filed, ſuggeſted that he was ſued by the v. 1.iſter, apo 
king for, 20,000/. and that B. by agreement, ought to 3 Atk. 383. 


Why : Nanderne 
paid it, and therefore prayed a decree againſt B. v. Wilkes, 


N \ 1 Eq. Ca. Abr. 
that this was no proper ſubje& for equity, nor any 393. Pl. 5. 


thing that the court could decree; for here was no Moore v. Hatt, 
ſpecifie covenant, but a general and perſonal covenant 1 Vern. 208. 
tor indemnity, which founded only in damages, and Et videavother 
could not be aſcertained in equity (eſpecially in this 5 
caſe, there being no breach of the covenant aſſigned teſworth v. 
in the bill) for, a ſuit having been brought by the king, Pean and . 
was not in itſelf any breach. But the lord keeper de- 3 "Os 
creed, that B. ſhould perform his covenants, and di- | 

rected it to be (ent to a maſter; and that, toties quoties, 

any breach ſhould happen, the maſter ſhould report it 

ſpecially, that the court, if occaſion ſhould be, might 

rect a trial on a guantum damnificatus : His lordſhip ' 

conceiving it conſcionable, that B. ſhould be decreed 


to clear A. from all theſe ſuits and incumbrances with- 
in a reaſonable time. 8 


So, 


Ward cited 


* 


PRNCELES ON WHICH COURTS OF EQUITY | 


4 ! * So, where a bill was founded upon articles for 
Neville, cited 


vide Duke of performance was decreed. _ - OT | 
Buckingham'v. Again, ſuppoſe that two partners ſhould enter into an 
ibid. agreement by a memorandum to carry on a trade toge- 
ther, and it ſhould be ſpecified in the memorandum, 
that articles ſhould be drawn purſuant to it, and before 
they were drawn one of the parties fled off, and a bill 
were filed : There could be no doubt, but that a court 
of equity would decree a ſpecific execution, although 
the contract related to a chattel. 


And it is obſervable, that in all caſes of agreements 


reſpecting things real, where the bill is filed on behalf 
of the vendor, in which caſe the relief prayed is appli- 
Te cable to money only, courts of equity do nevertheleſs 
decree a ſpecific execution: The principle upon which 
ſuch courts govern themſelves in this caſe is, that upon 
mutual articles there ought to be mutual remedies : but, 
if the vendee had a remedy both at law and in equity, 
[ * 220. J * the vendor would not be upon a par with him, unle(s 
| he alſo had the ſame remedies. Beſides, the remedy 
the vendor has at law, is not a remedy adequate to that 
which he has in equity; for, at law, he can only re- 
cover the difference between what he actually ſells for, 
and what he agreed for, in damages; whereas equity 

will give him the whole un. 
Thus much having been obſerved, upon the general 
principles on which courts of equity retain or difmils 
bills for the ſpecific execution of agreements, upon 


matters apparent upon the face of them; the next 


object of our attention ſeems to be, what circumſtan- 
ces, connected with, or ariſing out of the contracts 
themſelves, will be a reaſon for refuſing the aid of the 


court upon the general merits. And in the purſuit of 


this enquiry I ſhall conſider, | x 

- Firſt, What circumſtances furniſh a ground, for 
courts of equity to refuſe interfering in caſes of agree- 
ments. And, | 


Secondly, What circumſtances have been conſi- 
| 1 | Gere 


ſale of eight hundred ton of iron, to be paid for in a 
3 Atk. 384, et certain number of years, and by inſtalments, a ſpecific 


8 + <a . 53 1 
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REPUSE TO INTERFERE WITH CONTRACTS. &c. 


* conſidered as not furniſhing a ground for courts 


of equity to refuſe the exerciſe of this power in ſuch 
e_ . c 


On the firſt of theſe heads of enquiry, it is obſerv- 
able, that courts of equity, having neceſſarily a diſ- 
cietion (not an arbitrary diſcretion, but a diſcretion 
founded upon certain 'grounds, and governed by fixed 
rules of equity) in the exerciſe of their juriſdiction, 


in making decrees for carrying contracts into execution 


in ſpecie; becauſe, were it otherwiſe, they might 
be obliged to make decrees tending to the ruin of 
one of the parties to a contract, which would be repug- 
nant to the end of their inſtitution: Therefore, no 


1221.1 


rule is better eſtabliſhed than, that every agreement, to 


merit the. interpoſition of a court of equity in its favour, 
muſt be fair, juſt, reaſonable, bona fide, certain, in all 
its parts, mutual, uſeful, made ufon a good or valuable 
conſideration, not merely voluntary, conſiſtent with the 
general policy of a well-regulated ſociety, and free from 


fraud, circumvention, or ſurpri e; or at lealt ſuch 


agreement, muſt, in its effect, ultimately tend to 
produce a juſt end. If any of theſe ingredients are 
wanting, or that object be not in * view, courts of 
equity will not decree a ſpecific performance, 

Therefore, if there be any concealment of a cir- 


cumſtance diſadvantageous to one party to an agree- 


ment, by the other, ſo as to lead the former into 
a miſconception; that, when ſuggeſted and proved, 
wg a ſolid objection to decree a performance in 
pecie, | WS 


Tuaus, where the defence to a bill, for compelling Shirley v. 


the execution of an agreement for purchaſe of an 
eſtate, and payment of the purchaſe money, was, 


Stiarton, I 
Bio. Rep. 
Chan. 440. ct 


that the eſtate had been repreſented io the defendant, vide Young v. 


4 clearly a neat rent of go/. per annum, and no notice 
had been given him of the neceflary repair of a wall 


erk, pre. 


Chan. 539. 
Rochfort v. 


to protect the eſtate from a river, which would occa- Creſuick, 2. 
hon an outgoing of 50/. per annum; and it appeared Bro. Pas. Ca. 


upon Evidence, that there had been an induſtrious con- 


96. Vin, vol. v. 


83. 34; 


cealment of this eircumſtance during the treaty : The Fran, Max. 


court diſmiſſed the bill. | 
Upon the ſame principle of unfairneſs miſrepreſenta- 
in is held a good objection to a ſoccific performance. 
Vol. II. H There- 


Eq. 6. 


Buxton v. 
Lifter, et al. 
3 Atk. 333. 


\; 


5 PRINCIPLES ON WHICH COURTS OF EOurrr 
[* 223. ] Therefore, where an * agreement had been made 
25 * — for the ſale of timber trees, and a bill inſtituted 10 
2 Brown's par. carry it into execution, it was objected, that there 
| Ca. 535. et had been miſrepreſentation; for the purchaſer hai 
| 4, ary infra been induced to give 30501. for the trees, by being told 
| SED” by the vendor, that two timber merchants had valued 
it at 2800/. which he ſaid « was true upon his honor, 
and that when he ſaid upon his honor the vendor ought 
to believe him;”” when, as it came out, the timber 
merchants, upon whoſe judgment the vendee bought 
did not ſet any greater valuation than 2500). upon the 
timber: Lord Haydwicke thought this ſuch an ingredi 
ent in the contract, as ſhould induce the court not to 
decree a ſpecific performance. 


4 RR _ So, no equity would ariſe, if the miſrepreſentation 


— n OO ET” -_ % 


©an*r Aa = cw . as ac 


1 Vern. 229, Were, as to the identical perſon on whoſe behalf the \ 
contract was entered into. And, therefore, if one, t 
being about to ſell an eſtate, ſhould be-informed by A, t 
that the vendor's brother deſired to be the purchaſer; 5 
and, thereupon, the vendor ſhould declare, that his t 
brother ſhould have a better pennyworth than another a 
perſon, and ſhould article with A. for the ſale of it v 
| at an under value: If it ſhould turn out that the pur- c 
[* 224- ] chaſe was in truth * made for a ſtranger, equity would b 
not decree an agreement ſo procured to be executed in k 
: ſpecie. - | v 
Philips v. F And in the caſe of Philips againſt the Duke of Bud. e 
1 8885 ingham, which aroſe on an agreement between Lord c 
1 Vern. 227. Nottingham's ſecretary and the Duke, who was led by p 
him to conceive that he was treating for Lord Nitting- t 
ham, or for his ſon; and thereupon declared himſel b 
willing to oblige any of that family, and ſaid, that if L 
the chancellor would take any way to ſatisfy himſelfo! ni 
the value, he ſhould ſet his own price; but it turned W 
out, that in truth, the chancellor's ſecretary ws a 
employed for the plaintiff, who had formerly been in f 
_ treaty with the Duke, which was broke off on a dil W 
greement in price; and the Duke, afterwards diſc- be 
vering this deception, refuſed to proceed in the lt nc 
and a bill was filed to compel him to execute the agre- r 
ment: The lord keeper ſaid, that there not hal 
been fair and open dealing in managing the f * 
and the duke appearing to have been milinformed a be 
drawn in, he would not, in equity, carry it wn 


execution for the” benefit of a ſtranger ; and dil | 
the bil]. | p 6 


- 
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REFUSE TO INTERFERE WITH CONTRACTS, Ke. 


- 


* But in the laſt caſe the Lord Keeper declared, (25.1 
that if the bill had been brought in the name of the : 
Lord Chancellor or his ſon, and he would have 

patronized the purchaſe, the articles muſt have been 


decreed. | 


And where, by a fortuitous concurrence of circum- 
ſtances, a miſconception aroſe, without any actual 
miſrepreſentation or deceit, and the ſale of an eſtate 
by auction was hurt by the act of an agent for the 
vendor in conjun tion with the vendee; the Maſter of 
the Rolls conſidered that as a ground to refuſe the inter- 
poſitions of the court to carry the agreement into exe- 


cution, although he did not deem it a ground to ſet it 


the caſe above alluded to Twining v. 


aſide. 


The material facts of 
A. B. and C. (truſtees under a will for 
| the ſale of eſtates) put them up by auction. 

to the fale it was agreed, that the firſt lot ſhould not Brown's Rep. 
be ſold under a certain price; but if that was ſold, 
the reſt was to go at what they would fetch. The 
agent for the vendor attended, and was acquainted 
He being an attorney, a 
client of his came up to him, and directed him to 
bid for him, which he“ did, and the firſt lot was 
knocked down to him at the price fixed. The others 
were alſo bought by him. The principal part of the 


were theſe. 


with this arrangement, 


Morrice, 
Taggert v, 


Previous Twining, 


Chan, 1788. 
fol. 326. 


L. * 226. } 


eſtates turning out afterwards to be freehold, and not 


copyhold, as ſuppoſed, the truſtees refuſed, to com- 
pleat the contract; and thereupon a bill was filed by 


the vendee to have a ſpecific performance, and another 
bill by the truſtees to ſet aſide the contract. And Sir 
Lihd Kenyon, then Maſter of the Rolls, was of opi- 


nion, that although no fraud was imputable to any 
of the parties, yet, as by an inadvertent act, the 
agent for the vendor as in a ſituation that hurt the 


ſale, and was put in that ſituation by the vendee, it 


was therefore not ſuch a caſe as he could decree to 


be ſpecifically carried into execution, though he would 


not ſet the contract aſide. He, therefore, diſmiſſed both 


bills, leaving the parties to their remedies at law. | 
If a contract be entire, and inequitable in part, Rich v. Syden- 
equity will not apportion relief Therefore, whete bam, 2 Chan. 
one, upon the loan of 90. had got a bond from the K 
borrower of 16000. conditioned for payment of 800. 
and judgment thereupon; and the latter was in 
ed to certain lands, of which 


Tight of his wife entit] 


H 2 


© other 


227.1 


Edwards v. 
Heather, Sel. 
Ca. Ch. 3. et 


vide 2 Brown's 


Par. Ca 415, 


PRINCIPLES ON WHICH COURTS OF Equrry 


* other perſons were ſeiſed in truſt for her: The court 
would not, on bill for that purpoſe, ſubje& thoſe: lands 
to the ſatisfaction of the obligation; becauſe the ſecuri. 
ty was gotten when the obizgor was drunk, and there. 
fore the Lord Keeper would not give the obligee ary 
relief in equity, not ſo much as for the principal he had 
really lent. 

An agreement, unreaſonable, exorbitant, and made 
with a perſon of weak intellects, although in part exe- 
cuted, will not be ſpecifically. decreed. 3 

Thus, where A. ſold B. a copyhold eſtate of the 
yearly value of 16/. on which there was timber to the 
value of 1501. for 630/. and covenanted to ſurrender it 
on or before the enſuing Michaelmas; and B. paid 10. 


426. Max. Eq. in part of the purchaſe, entered on the premiſes, cut 


5, 6. 


down timber, ſtocked the land, and acted as owner, 
A. proved he had given notice in writing, that he 


would ſurrender next court day, and attended accord- 
ingly. On the behalf of B. there were ſeveral proofs 


f * 228.] 


Keen v. 
Stukely, Gilb. 
Rep. Eq. 155. 


that he was diſordered in his ſenſes, and it was alledg- 
ed, that as no cuſtom was ſhewn whereby the tenant 
was authorized to cut timber, it muſt * be conſidered 
that, according to the common law, he had no ſuch 
power, and therefore a plain impoſition. And the 
chancellor being of opinion that here was a great over- 
value, and that the vendee's cutting down timber was 
a proof of his folly, becauſe a direct forfeiture; and 
alſo obſerving, that it was a matter merely at law, 25 
if the -ſurrender had been had, an action would have 
laid, diſmiſſed the bill. | 

But exorbitancy of price, uncoupled with circumſtan- 
ces of fraud, has not yet been determined to be a 
ground, for the court of Chancery to refuſe its inter- 
poſition on behalf of the vendor of an eſtate. 

The firſt caſe that occurs of this kind is that of Ken 
and Stukely, which aroſe in the court of Exchequer, on 
a bill filed to compel the ſpecific execution of an agret- 
ment for a ſale of land at forty years purchase, 


which was decreed accordingly in the court of Ex- 


chequer: But on appeal to the lords, this decree Wi 
reverſed on another ground, which will preſently be 
ſtated. | 

Eut although exorbitancy of price has not ye! _ 


"FUSE TO INTERFERE WITH CONTRACTS, &e. 


* held a ground to "refuſe the interpoſition of a court U. 229. J 
of equity, to decree the execution of an agreement free 
from any imputation of fraud practiſed upon the oppo- 
fite party; the reaſon for which ſeems to be, that 
laying alide all fraud and inſtitutions of poſitive law, 
it is the conſent of parties alone, that fixes the juſt 
price of any thing, without reference to the nature of 
things themſelves, or to their intrinſie value; and that, 
therefore, a man is obliged in conſcience to perform a 
contra which he has entered into, although it be a 
hard one: Vet a court of equity will not decree a ſpe- 


| cific execution of a bargain, having this quality impu- 


table to it, unleſs the party, applying for its aſſi ſtance, 
be capable of performing ſtrictly whatever is ſtipulated 
to be done on his part. For, in ſuch caſes, thoſe 
courts, conſidering a bargain as an entire thing, which 
ouzht to be performed in toto on both ſides, or not per- 
formed on either; and that the party calling for its aid 
in a caſe of hardſhip has no ground to require it, when 


be himſelf cannot perform his bargain, unleſs he be 


permitted to diſcharge it in part by compenſation, aſ- 
ſume a diſcretion to refuſe interfering. Upon this 
principle the Houſe of Lords, in the beforementioned 
caſe of Keene and Stukely, * reverſed the judgment of [ * 230. 3 
the court of exchequer; becauſe by the agreement, ; 
the vendor ſtipulated that he would, on or before the 
20th of September then next enſuing, at the proper coſts 
and charges of the vendee, make to him, his heirs, 
and affigns for ever, a good eſtate in fee ſimple, to the 
ſatisfaction of the appellant and his counſel; and the 
title could not be proved to have been made out by 
that time, by reaſon of a flip in form ; without which 
being done, the vendor could not entitle himſelf to the 
purchaſe money. 5 | 

So, where the plaintiff, in a bill for ſpecific perfor- Hanger v. 
mance, ; es to fell his manor and lands to the de- Elles, 21 Vin. 
fendant, 
and royalties were mentioned, but no value ſet upon 20, Pl. 16. 
them therein; and it happened, that the plaintiff had 
no title to the manor, but had been in poſſeſſion of 
the royalties for ſeveral years: It was objected, Firſt, 
That the contract was at the rate of forty fix years pur- 
hae, which was an exorbitant price; and Secondly, 

hat though no value was ſet upon the manor and 
royalties in the particular, yet they were valuable in 
themſelves; and that, therefore, ſince the plaintiff 

| 0 could 


f Abr. 540, Pl. t.. 
y a particular or rental, wherein the manor 2 Ea. Ca. Abe. 


PRINCIPLES ON WHICH COURTS OF EQUITY 
f * 231. J could not perform his part of the * agreement, by cos. 
veying the manor, he ought not to have the aid of 2 
court of equity to compel the defendant to pay the money, 
ſince the defendant could not have the full benefit of the 
agreement: And upon this ground the bill was difmif. 
ed, although it was acknowledged that the manor was 
of little or no value. e | 
Hicks v. So, where lands, of 180). value yearly, were bar. 
Philips, Pre. pained for at thirty-five years purchaſe, and the vendor 


— 9 * 9 covenanted to convey freehold, and about thirty acre; 
Ca, 19. proved to be copyhold; the court of Chancery, this 
Max. in Eq. being then deemed an exorbitant price, refuſed, on 


. bill for that purpoſe, to decree a ſpecific performance, 
even though the vendor offered to procure an enfran. 
chiſement of the land, or to make any compenſation in 
the price: For, per curiam, this is a caſe proper for 
jury at law to conſider of, who may mitigate the da. 
mages according ta what the circumſtances ſhall ap. 
pear to be; but a court of equity can take no adyar. 
tage of ſuch circumſtances, but muſt either decree an 
execution of the agreement or diſmiſs the bill. And, 
| therefore, as the plaintiff cannot perform his part of 
[* 232. the agreement, becauſe part of the lands being * copy 
* hold cannot be conveyed within the meaning of theie 
articles, the words thereof being all of them proper 
for conveyances at common law only, the plaintiff 
ought to be left to make the moſt of it he can at lay, 

and not aided by a court of equity, | 
Thompſon v. But, if a contract be upon equal terms at the time at 
Harcourt, which it is entered Mto, however unequal it become 
„ _ Par. Ca. at a future period on ſubſequent circumſtances, a coun 
5 of equity will nevertheleſs carry it into execution, 
Therefore, where, during the execution of the South 
Sea ſcheme, A. agreed with B. to pay him 920ʃ pr 
cent. for South Sea ſtock, the court of Chancery, al 
though that ſtock fell, between the time af entering 
into the contract and performing it, to par, decreed i 
to be carried ſpecifically into execution; and that decres 
was affirmed on appeal to the Houſe of Lords, | 
Db pon the ſame principle, if A. were bound to tran. 
fer ſtock, on or before ſuch a day to B. and A. ſuffer- 
ed the time to elapſe, and then the ſtock roſe; 4. 
would ſtill be obliged to transfer ſo much ſtock i 


ſpecie, at the price it bears, and to account for all the 
nnn videos 


five objections, in equity, to the 


lie time of A. 


REFUSE TO INTERFERE WITH CONTRACTS, &. 
* dividends from the time at which it ought to have [ * 232. ] 


been transferred. Ea: 1 
That an agreement is not made boa fide, is conſi- Child 15 

dered, in equity, as A good objection to its being car- ee oo 1 

ried into execution in ſpecie. Therefore, where one, ide Small v. 

falling in his trade, compounded with his creditors at Brackley, 

ſo much in the pound to be paid at the time therein iaira. 


mentioned; and, he having failed in payment at the 


preciſe time, ſome of the creditors refuſed to ſtand to 


the agreement: The court, on a bill for a ſpecific per- 
formance, would not decree an execution ſpecifically, 
it appearing in the cauſe, that the trader, to draw in 
the reſt of the creditors, had made an underhand agree- 
ment with ſome of them to pay them their whole debts, 
though apparently they were to accept of the compo- 
ſition; which was a fraud and deceit on the reſt of the 
creditors. N 3 

Again, uncertainty and want of mutuality are deci- 
ſpecific execution of 
an agreement, : | | 

Thus, where A. ſettled a manor on truſtees, to be Bromley v. 
by them ſold after his death, and * directed the Jefferies, 
money thereby ariſing to be diſpoſed of as in the ſet- [ 234+ ] 
tlement mentioned, &c. with a power of revocation 2, „ide 417" 
and afterwards A. on the marriage of B. with one of Chan. 242. et 
bis daughters, covenanted, that, if B. ſurvived him, Hall v. Burler, 
and had iſſue by his daughter, he ſhould have the ma pg ts 
nor for 15001. leſs than any other purchaſer. would give * 
tor the ſame, and A. afterwards revoked the ſettlement, 
aud diſpoſed of the land to other uſes than thoſe there- 
ia; The court, on a bill filed for a ſpecific perfor- 
mance of the covenant, refuſed, upon the hearing, to 
decree it; firſt, on the ground of the uncertainty of it, 
becauſe, if the eſtate was not to be fold, but B. was to 
have it, it was not practicable to know what a purchaſer 
would give for it. Secondly, becauſe it was not mu- 
tual; for B. was not bound to take it at any price, and, 
as the covenant was worded, if B. had died in the 

the covenant would have been of no 

effect. . | | 

But it is ſufficient, if there be mutuality at the time 
the agreement is entered into. And, thercfore, in the 
belole mentioned caſe of Stapilton and Stapilton, where gts pilton v. 
a agreement was had between two brothers, the elder of stapilton, 
7 whom ! Ark. 10, 


a 1 
\ . 


PRINCIPLES ON WHICH COURTS OF EQUITY 


[*.235-] * whom was ſuppoſed to have been tenant in tail under 
aaädAanꝗ old ſettlement, but, in fact, was not fo, being ile 


gitimate; after the agreement entered into the elder 


died; it was objected, on a bill filed by his heir for 
- ® Pre. Ch. 544. ſpecific execution, that it was not mutual and equal, 
PEA eee for that an alteration as to their mutual benefit had hap- 
Benfon, 1 P. pened by the death of the elder; it being ſaid, that, if 
Will. r30. the elder had been legitimate, his heir (the plaintiff) 


Short v. Wood, ,... 
Ida; ve. et would not have been compelled to ſuffer a recovery, 


vide Goylmer becauſe the iſſue in tail was not compellable to perform 


v. Paddiſton, the covenants of his anceſtor, tenant in tail. But Lord 
bi 553. Flardwicke obſerved, on this objection, that during bath 
S. C. 2 Vern. oe + : 5 1 
48. Et note, their lives, the benefit and objection, was mutual, and 
Diſtinction be- the. elder would have been equally compellable to ſuffer 


tween money . k | 
and land fo cir- a recovery with the younger; and, the chance being at 


cumſtanced. firſt equal which died firſt, it would be hard to toy, 
Note Lord that the act of God ſhould hinder the agreement from 


— being carried into execution. | 

Will. 13; and A court of equity will not make a decree that wil 
afterwards in be vain and nugatory; and, therefore, will not direct 
157% wwe any thing to be done that mult be uſeleſs. It is, conſe- 
15 ho os quently, a rule of equity „that, u if money he deviſed to 
et 3 P. Will. 8. be laid * out in the purchaſe of lands to be ſettled on 


refnſed to one and his heirs, the perſon, for whoſe benefit the 


make ſuch purchaſe is to be made, may come into court, and pray 


in favor „ | hath 
M5 pate ap gg to have the money iiclt, aud that no purchaſe may 
tail, with re- be made: Becauſe no one has an iutereſt in it but 


mainder in fee himſelf. | | 
in himſ If, SS . 8 
thegrobnd chat And the ſame rule prevails in equity. where the 2p- 


a hne was a plicant is tenant in tail of money, if the remainder in fee 
e £605 be limited to himſelt. Wo : 
tir en "Bs Thus, where 2000/7, were, before marriage, agree 
ing this, Lond by articles, to be inveſted in a purchaſe of lands, to 
Parker's rule he ſettled to huſband and wiſe for their lives, remain- 
= al der to the heirs of the body of the wife by the hul- 
nant tothe band, remainder to the heirs of the huſband; the 
hoy 6c 6 3 huſband received the money, then the wife died, Jeav- 
rally lives. ing a fon and three daughter, and afterwards the huf- 
and is now the band dicd inteſtate : Then the eldeſt daughter took out 
law. Theſe adminiſtration to her father, and the ſon inſtituted a ſuit 


. 5 g againſt her to have the money paid to him, electing that 


the ground, it ſhould not be laid out in land. It was objected, that 


that the ſtatute this might be a prejudice to the ſiſters, whos if the lands 
te Dock docs 01s might be a prejudice $9.06 ho, 


net extend to 


ih- 


were to be ſettled, and afterwards the ſon ſhould die wi | 
f | O 


oy A. $59 „ oy — 


REFUSE TO INTERFERE WITH CONTRACTS, 4e. 


out ue and without levying a fine, would be entitled [ 237. 


to them under the contingency; and it was ſaid, there them, being 
be no reaſon to deprive the ſiſters of that con eee 
could be no reaſon prive me OF chat gon: agreements, 


tingency? But the court ſaid, that a fine could not be and, conſe- 


levied of money agreed to be laid out in land to be ſet- quently, mere 
creatures of a 


led in tail, but a decree would bind ſuch money equally court of equity, 


as a fine would have bound the land, if bought and which holds, 

ſettled; and, in regard the ſon would have the entire that the perſon 
intereſt in the land when purchaſed and ſettled, and pos 3 3 
the abſolute power over it, and that a court of equity tereſt ſhall, in 


| decree a yain thing, namely, a purc equity hind It 
would not eeay g, namely, a purchaſe and r 


ſettlement to be made, which the ſon the next mo- fale, or the like 


ment by a fine only, which might be Jevied in vacation without fine; 


time as well as in term, might cut off, it was decreed, becauſe no in- 
that the ſon ſhould have the 2000. and the adminiſtra- 3% thotgby 


trix be indemnitied. . eee 


4 And, if a feme covert is intereſted in money articled would not re- 
to be laid out in land and ſ:ttled, ſhe may, by coming rg age 
into court and conſenting, give effect to a diſpoſal of 8 
ber intereſt, So, it the party applying for the money chance: But as 
were married; and his wife, conſequently, entitled to 8 
dower; it would, without doubt, be expected, & that —— will not 
the wife ſhould appear in court, and give her aſſent to [' * 238. 
the huſband's receiving it. a | take that ad- 

But a releaſe by huſband and wife (the wife being zus _ 
entitled to an eftate in tail in Jands purchaſed with mo- min, by A 
ney ſo circumſtanced) to the truſtees of the land, will ing his intereſt, 
not bind her intereſt therein. ave go * 

Therefore where, in conſideration of 2 marriage, be ee ood 
$701. was agreed to be laid out in the purchaſe of lands, more expedi- 
te be ſettled to the uſe of the huſband for life, then 4% Haft 
to the wife for life, then to the child or children Cünninghüm“ 
to be begotten by the huſband on her body for v. Moody, 
lach eſtate, and in ſuch proportion, &c. and, in de- Ve. 174. 
fault of iſſue, to the huſband, his heirs, and aſſigns for 
ever; they had iſſue one daughter, who married A. 
dere was no appointment, and the truſtee paid 
tie $00l. to A. and his wife, who received it as mo- 
ney, and gave a releaſe, A bill was afterwards 
brought by a daughter by a ſecond marriage againſt 
A. as repreſentative of his wife, to have the money 
2 land. And one queſtion was, whether the acts 

one by A. and his wife were ſufficient to veſt the 
money in them qua money. Et per Lord Hardwicke, 

_ certainly 


r 
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certainly A.'s wife was tenant in tail, reverſion is fee, 
in a moiety to herſelf, and, therefore, if ſhe- had been 


ſui juris, and had brought a bill for the money, 2 


moiety would have been decreed to have been paid to 
her, and the other moiety been decreed to be put out 
at intereſt to go as the profits of the land would hate 
done. But here ſhe was a feme covert, and then the 


rule is, that, although ſhe has the reverſion in fee of 


the whole, it ſhall be laid out as directed, unleſs fore 


further act be done, by her coming into the court to 


be ſolely and ſeparately examined, analogous to the 


form of a fine at law: And, in ſuch caſe, if ſhe, with. 
out the influence of her huſband, declare her conſent 
to have it in money, the court will decree it fo; and if 
ſhe is in the country, and cannot come, there will be 


an order, in the nature of a dedimus potgſtatem, to ext. ' 


mine her there, which will take up time. The pay. 


ment of the money, therefore, to them in the princi. 


pal caſe, ſhe not being ſui jur s, is not equal to a de- 


cree of this court, nor is the releaſe ſufficient to cauſe 
it to be taken otherwiſe than as land, not being equa 
to a fine, or ſole and ſeparate examination, declaring 


her free will. Nor can it change the equitable * quz- 


L* 240. ] 


lity this money has gained, of being conſidered 2 


land. 


Vide 1 P. Will. 
90. et ibid. 389. 


And if tenant in tail, with remainder in fee in bin- 
ſelf of money fo circumſtanced, were an infant, the 
court probably would not decree the money to be paid 


.to him; becauſe, during his infancy, no fine could be 


Vide Legate v. 
l f. 
Will. 807. 
Caldwell v. 
Shadwell, cited 
ibid. 485. et 
vide ibid. 471. 


levied, and he might die before he came of age. 


Formerly the practice of the court of Chancery wi, | 


to make a ſimilar decree upon a bill preferred by tenant 
in tail, with remainder over to another or others; and 
ſo it ſtood until the cafe of Caldwell and Shaduel, 


wherein Lord Cowper decreed the truſt money to be 


laid out in a purchaſe of land, and ſettled on the 
firſt tenant in tail, remainder over in tail; to the in- 
tent” that the remainder-man might have the beneht 
of the chance intended him by the perfon creating the 


truſt, in caſe the tenant in tail ſhould die before ſuf- 


x Vez. 156, 


fering a recovery to bar it, which required time, 
could not be done in vacation: And the accident 


of the death of tenant in tail in this caſe, before a reco- 


very ſuffered, ſhewed the remainder-man's intereſt _ 
glarin 
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REFUSE TO INTERFERE WITH CONTR ACTS, * 
-laring a light, * that it has eſtabliſhed the precedent 


ever ſince. 


Ld 


1 241.1 


But ſtill where there is tenant in tail, remainder 
in fee in another, the court will decree the. mo- 


ney to be paid them, if they agree togetaer upon di- 
iding it. | | THEE, | | 

—_ where $000l. was deviſed to be laid out in 
land, and ſettled to the uſe of B. in tail, remainder to 
C. in fee, B. and C. agreed by articles to divide the 
money in the manuer therein mentioned; and ſoon af- 
ter the entering into the articles and before they were 
executed by a diviſion of the money, B., the tenant in 


Carter v. Car- 
ter. Ca. T. Tal- 
bot 271. 


tail, died without iſſue: And, on a bill filed for that 


purpoſe, a ſpecific performance of theſe articles was 
decreed at the Ralls, in favor of the executor of B., 
and that decree atfirmed afterwards on appeal to tne 
chancellor. . | 


But the principle upon which courts of equity pro- 3 Marſh, 


ceed in tneſe caſes, being the right of the remainder- 
man to the chance of what the time neceſlarily taken 


Eater Ferm 


1723. Vide 


P. Will. 485. 


up in ſuffering a recovery may produce, they do not in note. 


regard whether the purchaſe be bona fide or not, if the 
main object be anſwered; and, therefore, * where 
money was articled to be laid out in land, and ſettled 
on the firſt and other ſans in tail, the court of Chance- 


ry, in order to preſerve the chance to the ſecond ſon, 
would not decree the money to the eldeſt ſon, but or- 


dered the fame to be inveſted in a purchaſe purſuant to 
the articles; whereupon the eldeſt ſon got one to lend 
bim a purchaſe, and to ſettle it, with an intention forth- 
with to ſuffer a recovery, and to reconvey the eſtate 
back to the ſeller; yet the purchaſe, though all this ap- 
peared by the maſter's report, was allowed. | 


1242. 


It is a good anſwer to a bill in equity for an execution 1 Vez. 450.74. 


in ſpecie, to ſay, that the agreement upon which it is 
foundey is merely voluntary, and without conideration. 


Brownſmich 
v. Giidozne, 
Strange 738. 


The reaſon is, that a court of equity, unliſi in particu- 1 Atk. 10. 
lar inflances that furniſh exceptions to the general rule upon Vide ſuopra. 


its own particular principles, never decrees a ſpecific 
execution of an agreement, unleſs it be ſuch an one where= 


upon real damages might be recoveredatlaw. And, although 


there be, as we have ſeen, a diſtinction at law between a 
are agreement, and an agreement or covenant under 
land and ſeal, having the ſolemnities of a deed; inaſmuch 


ASy 


— 


ch. Ca. 243. 


Rep. 139. 


chaſers 
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[* 243. ] 28 in the latcer caſe, the contract“ will ſupport an action 
at law, though without conſideration, the form of the 
inſtrument being rather conſidered there, thay the cauſe 
of its being made: Yet as, at law, a covenantee, ſo 


circumſtanced, would recover. only mere - nominal 


damages, as a ſhilling, or the like, courts of equity, 

that. attend to- the ſubſtantial conſideration, and found 

their juriſdiction on that, and do not notice matters of 

ſo light a value, refuſe their interpoſition in the latter 
inſtances, as well as in the former. 


Furſaker v. Therefore, where a man covenanted to convey his 


Robinſon,1Tq. copyhold to his baſtard daughter, and to make further 


Ca Abr 123. aſſurance, and ſhe was admitted accordingly, but with. 
3 * out a ſurrender, whereby the copyhold did not legally 
p. 130, © paſs, and then the father died; a bill brought. by her 
againſt the heir at law of her father to ſupply the de. 
fective conveyance was diſmiſſed: Becauſe the daugh- 
ter was, in conſideration of law, a mere ſtranger, 
being nullius filia, and then, there being no conſidera- 
tion for the conveyance, it was merely voluntary, in 
which caſe a court of equity, it was ſaid, had no foun- 
dation to decree againſt the heir. 


Where a ſettlement or articles are made by the 


. >» 2 
1. 41 father, or other lineal anceſtor, in conſideration of the 
Coventry, marriage of his fon, &c. all the remainders limited to 
9 Mod. 132. his children and their po.*erity, are within the conſide- 
vide 2 Vez. . | | ; , 
65 f. A ſtrong ration of that ſettlement, or thoſe articles: But where 
caſe in favor of the ſettlement or articlesare made by a brother, or other 
children aspur- collateral relation on his intermarriage, then, after the 
under Ii mitations to his own iſſue, all the remainders limited 
to his collateral kindred are voluntary, and not within 
the conſideration of the marriage ſettlement or ar- 
tiene 5 | TO” 
Billingham Thus where L. on his marriage with B. covenanted 


atticles. 


v. Lowther, to ſettle certain freehold lands to the uſe of himſelf and 


C. VL. 249: his intended wife for their lives, remainder to the heirs 


male of his body by her, remainder to his brother in 
tail, Ic. and to ſettle copyhold eſtates to the ſame uſes; 
but died before any ſettlement was made, and on his 
road to ſurrender the copyhold : It was held, on a bil 

| filed by the brother, to have this covenant executed 
by the heir at law as to the copyhold; that, as to the 
brother, it was voluntary, he being no party to the 


articles, nor within the conſideration of the marriage 
| | wp | or 


an 


REFUSE TO INTERFERE WITH CONTRACTS, a. 


* or marriage portion; and that a voluntary conveyance * 248. 1 
to a OR brocher . not, if defective in — to 17245 5 
de made good in equity againſt the heir. And the bill 
was diſmiſſed. 55 | | 
But, although the rule, that no one can come to a . 
court of equity for a ſpecific performance, who does {5 
not come under the confideration of the agreement, 
ill holds good; and, conſequently, a ſpecific perfor- 
mance is not now decreed for the benefit of collateral 
branches in marriage articles: Yet, as agreements are 
entire, and the ſeveral branches of the family may 
have been in view of the parties at the time of their 
being entered into, courts of equity have, in latter 
caſes, laid hold of any circumſtances that afford a ground 
to diſtinguiſh them from the cafes already decided on 
that head, ſtill adhering to the rule, where ſuch cir- 
cumſtances do not occur. 7 | 
| Upon this principle, if any kind of conſideration can 


be collected from the terms of the contract, the court | a 
will lay hold of it to ſupport the claim of remote re- 2 
. mainder men. | 


Thus, where A. ſeiſed in fee of lands, had iſſue Oſgood v. 


" * two ſons, B. and C. and one daughter D. married ag. et al. i 
e to O. and ſeveral other ſons and daughters; and, upon 15 246. * 
| EO | 2 P. Will. 2a$ | 
0 the marriage of B. he ſettled part of his eſtates upon B. 8. C 10 Mod. f 
i and his wife, and the iſſue male of the marriage, with 533 Stepheus q 
e a power, if there ſhould be no iſſue male, and but two * Truemas, y 
r Caughters, to raiſe 1 300/..thereupon, B. and his wife an; J 
e died without iſſue male, leaving two daughters; A4. I 
d the father, afterwards ſettled the eſtates to ſeveral uſes, _ | g 
in with power of revocation, but ſubje& to the charge | \ 
Ir» for his grand-daughters. Afterwards A, by indorſe- | 1 

ment revoked theſe uſes, and limited a new uſe to his j 
ed lon C. in fee, but the father continued in poſſeſſion; 16 
nd den A. paid the two daughters of his eldeſt fon 6501. - | 
is piece, making 1 300/. being their portions under the i 
in tuft (cttlement, and took a receipt from each of them i 
es; in vritiag. Afterwards, on a treaty of marriage be- [ 
his tween C. with P. in conſideration of the intended mar- " 
bill nage, and 600/. portion paid to C. both A. and C by. 9 
ted narriage articles, covenanted to convey, within a_ - | 
the month after the marriage, the ſaid eſtates to truſtees i 
the and their heirs, to the intent that P. the intended wife, | 
ige ould have a rent: Charge of 60/. per annum tor life for ( 
of 


a)viuture, and that A. ſhould have a rent charge of 


wy 
-- 


2 — 
= 


| 4247. ] Fol. per annum for life; and that * the eſtates ſhould, 
| ſubject thereto, be ſettled on C. for his life, re. 


1 248. 


rendered ſtill clearer by his continuing in poſſeſſion after 


with a proviſion for daughters, remainder to E. a grand- 


iſſue) and his heirs male, remainder to his grandſon F. 
fon of his eldeſt daughter, and his heirs male, remain. 


to his heirz at law, And, on 2 bill filed by F. againſt 
the heirs at law, as well of A. as of C. to have a per. 
formance of theſe articles in ſpecie, it was objccted 
that, although the limitations in the articles to C. and 
Pi. and their iſſue, were all on a valuable conſideration, 
* having been ſtipulated for by the friends of the wife, or 


to F. were merely voluntary, and out of the contide- 


tained an intereſt in equity in the eſtate, or, at leaſt 


cles; wherefore each of them, viz: A. and O. having 
an intereſt in the premiſſes, ſo that the ore without the 
bother could not make a ſettlement thereof, bere wi 


PRINCIPLES ON WHICH COURTS OF EQUrTy 


mainder to his firſt and other ſons in ſtrict ſettlement, 
Jon to A. by another deceaſed fon (ſince dead without 
der to the right heirs of A. the father, A. died before 


any ſettlement made, the wife of C. died without iſſue, 
then C. died without iſſue, having deviſed the eſtates 


an. ew aw oYwUuouo a. . 1 3 2 


by the wife, in conſideration of the marriage; vet, 
the ſubſequent limitations, and, among the reſt, that 


ration of the marriage or portion, being purely the 
bounty of him from whom the eſtate moved; and that 
it had been often determined, that one and the fare 
ſettlement might be on good conſideration in part, and 
voluntary and fraudulent as to the reſt, and fo * might 
articles be. Sed per Lord Macclesfield, Chan. the mar- 
riage and marriage portion ſupported only the limita- 
tion to the huſband and wife and their iſſue; this was 
all that was preſumed to have been ſtipulated for by the 
wife or her friends; but, by the appointment of the 
eſtate by A. by the indorfement, to his ſon C. in fee, 
which gave C. the legal eſtate, and alſo by A.'s having 
paid to his own grand-daughters their portions of 65, 
each, and taking their receipt for the money, he ob- 


- 3-8 -X- 3 on ©- EY > = OE 


a truſt fer the raiſing 13000. upon it; and it could not 
be intended but that there was ſome truſt between A. 
and C.; for, that the former would not otherwiſe have 
parted with all he had in his life-time to C. end this was 


his appointment to his ſon, and by his ſon's ſubmitting 
to accept ſuch limitations as were made him ty the at 


now a proper perſon for A. to ſtipulate with, name 
C. his ſon, that he (A.) would come into thoſe —_ 


2 -_.”_, 


REFUSE TO INTERFERE WITH CONTRACTS, &c. 


and join therein, on condition that the * eſtate ſhould, {* 249.1 


ELLE SE. i. ee POR ES lanes 


Mo 
— 


% 


jn caſe of C.'s dying without ifſue of that marriage, and 
Fs tying alſo vithout ifſve male, then go to F. And 
this probably was part of the marriage agreement, and 
of the terms on which it was made, though the leaving 


| out the ſons of C. by any other marriage, might be a 


miſtake.. And, therefore, ſince this might be, and 
probably was, nay appeared to have been, the terms of 

this marriage agreement, and the inducement to A. to 

join therein, equity ought to decree a performance of 

it, and the decree, carrying the articles into execu- 

tion, was afterwards, on rehearing before Lord King, 
affirmed. 5 5 | 

So, where, in conſideration of a marriage to be had Neeve v. 


between F. N. and L. a daughter of S. who was his Keck, 9 Mod. 


ſecond wife, O. N. S. N. and F. N. agreed to ſettle 00. 
their eſtates in manner following. The eſtate of O. N. 
was to be ſettled to the uſe of himſelf and his intended 
wife for life, remainder to the firſt and every other ſon 

and ſons of the body of the ſaid O. N. on the body of 

L. his intended wife to be begotten, with ſeveral re- 
mainders over, remainder to the right heirs of the ſaid 

O. N. for ever. And S. N. agreed to ſettle his eſtate 


to the uſe of himſelf for life, * and after his deceaſe to l 250. 


the uſe of O. N. and L. his intended wife for life, re- 
mainder to the.ſons of that marriage in tail male, Ec. 
And F. N. agreed to ſettle his eſtate to the uſe of him- 


ſelf and his wife for life, with like remainders to the 


ſons of O. N, in tail. And purſuant to this agreement 
the eſtates of O. N. and 8. N. were ſettled to theſe uſes. 
And F. N. in order to keep his eſtate in his name and 
blood, and in conſideration of the marriage, and of the 
natural love and affection which he did bear to his 
couſin O. N. and in conſideration of 5s. covenanted for 
himſelf and his heirs to ſtand ſeiſed, &c. to the uſe of 
himſelf for life, remainder to his wife for life, remain- 
der to the firſt and other ſon and ſons of the ſaid O. N. 
in tail male, remainder to the right heirs, of O. N. for 
ever. And for the conſideration aforeſaid, he cove- 
nanted for himſelf and his heirs to ſurrender his copyhold 
lands to the lame uſes, before Michaelmas following. 
F. N. and his wife died. And a bill was brought by 
the daughters of O. N. againſt his heir at law, to have 
a ſpecific performance of the aforeſaid covenant, he 
having bound himſelf and his heirs to perform the ſame. 
It was objected, that the plaintiffs, being the daugh- 
| | | ters 
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1 * 251, ] ters of O. N. were not likely“ to continue the eſtate 
80 f F. N. in his name, not were they within any of the 
conſidetations of the ſettlement; that, therefore, in 
reſpect of them, the covenant ſtood merely on the foct 
of a voluntary conveyance, which a court of equity 
would not carry into execution. But the court was of 
opinion, that there were ſeveral conſiderations in theſe 
ſettlements, ſufficient to raiſe and ſupport the uſes of 
them: Firſt, it was probable, that O. N. would not 
have ſettled his own eſtate in the manner which he had 
done, but in proſpect of the eſtate in queſtion, for by 
'Y that ſettlement, there was no proviſion made for youu- 
« ger children; ſo that if there had been a ſon of the 
marriage, the younger children would have had no- 
thing: Secondly, that O. N. who married the daugb. 
ter of S. was made richer, and that might be a coul- 
deration for ſettling his eſtate as he did, and the widow 
of F. enjoyed this copyhold during her life by virtue of 
this covenant, by which her hufband had bound this 
eſtate. And the court decreed a ſurrender purſuant to 

the covenant. | | | 
Another citcumftance that has been laid hold of by 
I *® 252 ] cotirts of equity, to take caſes out “ of this rule is, that 
; the agreement is fuch as that an action may be 
brought thereupon in the name of the truſtees for the 
recovery of damages; for then, as that remedy may 
be had at law, the ground upon which a court of equity 
refuſes to execute a voluntary agreement, namely, that 
nothing can be recovered upon it at law, fails, The 
court, therefore, being capable of giving a remedy 
more compleat, and without the circuity of going int 
a court of law, inforces ſuch an agreement ; as being 
attended with circumftances that make it an exception 
out of the general rule, and bring it within the ord- 

nary courſe of proceeding of the court. , 

a Vernon y, The leading caſe upon this diſtinction is that of 
Vernon, 2 P. Vernon againſt Vernon, which was a bill for a ſpecific 
Will. 594 performance of marriage articles, whereby A. code. 
| ag N nanted to purchaſe lands of the value of 350ʃ. per an. 
vum, and ſettle them on himfelf for life, remainder b 
his wife for life, remainder to their firſt and other fon 
in tail, remainder to the heits male of A. by au ole 
wife, remainder to B. brother of A. for life, tema. 
der to his firſt and other ſons, &c. remainder b 
his ſecond brother in like manner, And the qui 


& Brown, Par. 
"Ca. a6. 


REFUSE TOINTEREERE WITH CONTRACTS, &c. ““ 
„ was, whether B. was entitled, by the ,interpoſition [253 J- 


of the court of Chancery, to have a ſpecific execution 
of theſe articles? The objection was, that, as to him, 
they were merely voluntary; and that, therefore, the 
' utmoſt the court could do, would be to decree that the 
brothers ſhould have liberty to bring an action of cove- 
' nant in the truſtees names, againſt the perſonal repre- 
ſentative of A. in order to recover damages. But 
Lord King, chancellor, faid, that as to what has been 
obſerved of putting the plaintiffs to ſue the covenant in 
the names of the truſtees in the marriage articles, for 
the recovery of damages, he did not think it an ade- 
quate remedy ; the party who would be entitled to the 
greateſt ſhare of the damages would (in caſe any ſuch 
were living) be the ſon of B. as having the firſt cate 
tail, but, there being then no ſuch ſon, he did not ſhe 
how he could have any part of the damages given in 
the action of covenant, were it to be brought: Alſo 
B. wight die without iſſue, and then his younger bro- 
ther might be entitled to the firſt eſtate of inheritance 
in the lands to be purchaſed, who, yet, could not come 
in for any part of the damages to be recovered on the 
covenant. But, he ſaid, that if he decreed a ſpecific = 
performance, and a * ſettlement to be made according [(* 254.1 
to the agreement, then each party entitled, or to be 
entitled, would have right and juſtice done them, if not : 
before barred by a legal conveyance, vzz. a common | 1 
recovery. And his lordſhip decreed the articles to be Eq on ry 
ſpecifically performed, which decree was afterwards af- | 
' firmed on appeal to the houſe of Lords. 

And Lord Hardwicke, in the. caſe of Goring and 3 Atk. 186. 
Maß, recognized the principle that governed, and ap- 2 
proved the deciſion, in the laſt caſe, relying upon it as 1 Vez. 73. 
one ground for the decree he then made; obſerving, et Whitmel r. I, 
that, in ſuch caſes, if the truſtees recovered in an 8 
tion at law out of the real aſſets of the covenantor, the diſſinction 
covenantees might come into a court of equity to have taken, and the 
the aſlets laid out in the purchaſe of lands: Now, that no e 
would be ſuch a circuity as ought not to be allowed in „ 
equity, as it would be more adequate juſtice to decree decauſe no aQti- 

immediately. | a i : = wo lie by 
But it is neceſſary here to obſerve, that there „ 
circumſtances, under which a court of equity will in- 
force a ſpecific performance of agreements, on which 
no aclĩon can be maintained at law; of this nature are 
Vor. It. ] conditions 
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| PRINCIPLES ON WHICH COURTS OF EQUITY 
U * 255. ] conditions & of bonds extinguiſhed and gone, by reaſon 
© of the obligees becoming executors. to the obligor ; or 
by the obligor's marrying the obligee, by which the 
obligation becomes ſuſpended, and conſequently not 
actionable afterwards, becauſe a perſonal action once 
ſuſpended is extinct. Several inſtances of which we 
have already ſtated; but, in theſe cafes, the coun 
does not proceed upon that part of its juriſdiction which 
authorizes it to carry agreements ſpecifically into exe- 
_ cution ; for if it did, the objection that there was no 
conſideration, conſequently no ground to maintain an 
action for damages at law, and therefore no foundation 
for the court of Chancery interpoſing, on the principle 
that it can give more effectual relief than the remedy a 
court of law affords (equity in this as in all caſes fol- 
lowing the law) would apply. But equity takes cogni- 
zance of ſuch cauſes, upon the ground of its own pro- 
per juriſdiction over truſts, fraud, or accident; in 
which inſtances its juriſdiction is not enthralled by a 
reſpect to legal niceties of the nature alluded to. 
I Therefore, where A. and B. being brother and 
[ * 256. J ſiſter, and B. the ſiſter having iſſue two “ daughters 
Park v. Wilſon, and one fon, A. intending that his fiſter's ſon ſhould 
| 2 4 have his copyhold land, reſolved to ſurrender it to the 
v. Buckle, uſe of his will, and to deviſe it to him; but not bei 
2 P. Will. 343. able to effectuate this intention, by reaſon of the of- 
Aliſon's caſe, ficers of the court being out of the way, and ſo the 
9 Mod. 62. 5 4 
ſurrender not practicable, his (A. 's) ſiſter conſented to 
enter into a bond to her ſon, that ſhe would at au) 
time. upon payment of 200/. and upon the requelt of 
her ſon, ſurrender the eſtate to him. Then A. the 
brother died, and afterwards the ſon died. Then the 
mother died, having deviſed this copyhold to one of 
her daughters. Upon which the other daughter 
brought her bill, praying a decree for a ſurrender, and 
proper conveyance of a moiety of the land, which (be 
. would have been entitled to as heir to her brother, 
ber mother ſurrendered it to him according to the con. 
dition of the bond, One ground of argument offcred 
againſt this claim, was, that the brother having ag 
inteſtate, the mother, the obligor, had taken out 4. 
miniſtration to him, and that there had been no requ 
made by Anthony during his life for the ſurrender; . 
which circumſtances the bond was become extinguis 
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cd at lay, and therefore ought not to be ſet. up i inf 
„„ Crore „ bre 


1 


\ 


REFUSE TO INTERFERE WITH CONTRACTS, &c. . 

equity. Sed per * curiam. It is plain, from the nature L 257- ] 

of this tranſaction, that it was the fixed intention of | 

the uncle, that one way or other, his nephew ſhould 

have the land. Being diſappointed in his intention of 

ſurrendering it, in order ſo to deviſe it, he had re- 
_ courſe to this bond to ſecure it to him, which, there- 

fore, on the part of the mother, amounts to an agree- 
ment that the ſon ſhall have the land. Then the mo» 

ther muſt be conſidered as a truſtee for her fon; in 

which caſe the court will have no regard to the nice- 

ties of law, of the bond being extinguiſhed and gone, 

either by the obligor being adminiſtratrix to the obligee, 

or for want of a requeſt : And a ſurrender and convey- 

ance was decreed accordingly. „„ 

That the principle above mentioned, is the true 

ground upon which courts bf equity proceed in theſe 

caſes is clear, from the circumſtance, that agreements 
of this nature, which are in fact truſts, although not 
in writing, will be decreed'to be ſpecifically execured, 
notwithſtanding the ſtatute of frauds and perjuries; 
which we have ſeen agreements, in the nature of truſts, 
depending ſimply upon their own intrinſie circum» _ 
ſtances, will not. It was ſo determined in the cafe of 
Thynn and * Thynn, where T. deceaſed, having made [ 258. 
a will and his wife fole executrix, his ſon, hearing Thynns v. 
thereof, came to his mother in the lifetime of his fa- Kg | 
ther, and perſuaded her, that, there being many debts, SAID 
the executorſhip would be troubleſome to her, and de- 
fired that he might be named executor, for that he, by 
reaſon of his privilege in parliament, could ſtruggle 
better with the creditors ; and he procured her to move 
his father in it, declaring that he would only be an 
executor in truſt for her: She accordingly prevailed 
with the father that it might be ſo; and a new will was 
made, and the ſon appointed ſole . executor, and onl 
a legacy of 50l. given to the mother. The father tied, 
and the ſon ſet up for himſelf, and denied the truſt for 
the mother. And, on a bill filed by her, it appearing, 
upon the whole matter, to be as well a fraud as a truſt, 
the lord keeper, notwithſtanding the ſtatute of frauds 
and perjurics, decreed the agreement in favor of the 
mother, OD = | | : 

Thoſe caſes, likewiſe, in which'the court of Chancery 2 P. Will, 245: 
das Carried into execution agreements entered into with 5 
infants, wherein it is alſo clear that an action cannot be 
brought at law for damages, appear to be founded on the 
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[ 259. J * excluſive juriſdigtion the. chancellor. poſſeſſes, a 


the guardian of infants, over their acts, by virtue of 
which, he aſſumes the power of reſtraining them from 
reſcinding contracts, and. alſo of carrying into execu- 
tion contracts entered into by them, where the object 
is clearly for the benefit of the infant concerned: And 


permitting ſuch contracts to be infringed, would tend 


to the injury of infants in general, by diſcouraging the 


contracting with them, even upon the faireſt and moſt 


beneficial terms to themſelves. N 
Methwold v. The power of decreeing agreements being diſcretionary; 
Walbgnk, if an agreement be to do a thing, which in its tenden- 
vide 3 atk, Cy. would encourage extortion or promote inebriety, 
389g. a court will not decree it in ſpecie. Therefore, Lord 
Hardwicke diſmiſſed a bill brought, to carry into 
execution an agreement for the aſſignment of the 
fees and profits of the office of keeper of Bridewell, 
and of the profits of the tap-houſe : Obſerving, that 
he never would ſuffer the keeper of a houſe of correc- 
tion to aſſign over the profits: and fees of his office; 


for it mult plainly lead to oppreſſion and extortion, 


: and ought not to receive countenance. And, as to the 
L * 260. ] latter part of the agreement, his * lordſhip ſaid, that 
it tended to increaſe riot and. debauchery amongſt the 


4 3 


priſoners. 72 


- 


Hayes v. Cary, And, where one garty has trifled, or ſhewn a back- 
1 Brown's wardneſs in performing his part of the agreement; 


— vg equity will conſider this as a good objection to a ſpecife 
528. Pl 13, execution being decreed in his favor, eſpecially if cir- 


Ground ci 'aw cumſtances are altered in the mean time. 


_ * Where a contract has lain dormant for many years, 
5 there ſhall be no ſpecific performance. 


k Wingfic 2 | = 
N ! But ſpecial circumſtances may alter the caſe: As 
Abi. 534. Pl. if there be articles on marriage to purchaſe lands, and 


33. do ſettle them within three years; theſe ſhall not be 
1 Vide Treat. Waved by length of time, if the covenantor happen 
of Equity 37. to have been in trade, and could not ſpare thc 
money. | | | | 
' Having gone thus far in explaining the principles, 
upon which a court of equity refuſes its interpoſition, 
T ſhall now, Secondly, endeavour to point out pri- 
ciples, by which we may judge when a court of equi- 
ty will not refuſe its aid in decrgeing a ſpecific 3 
| | Cuti 
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REFUSE TO INTERFERE WITH CONTRACTS, 4 


* cution of agreements ; or what caſes furniſh excep- [ * 261."] 
tions to the before-mentioned rules of equity. -- © E 
It is no objection to the ſpecifie performance of an parker » 
reement, that it operates in nature of a wager; and, Palmer, + » 
in that light, is rather the ſubject - for damages 24 2 
Therefore, where A. having a leaſe from the dean and (a. abr. 17, 2. 
chapter of ——— ſold it to B. and it was agreed, that | 
upon A. 's abating part of the money, B. ſhould, upon 
the reſtoration of the king, and of the dean and chap- 
ter, reconvey it to A. a ſpecihc performance of the 
agreement was decreed, notwithſtanding it was ob- 
jected, that being in nature of a wager, it was a 
ſubject more adapted to the juriſdiction of a court of 
law. | ET . 
Though an agreement be founded in miſrepreſen- 
tation, as on a falſe ſuggeſtion: As if one party agree 
upon an opinion (raiſed by falſe impreſſions, that he 
has not, when, in truth Mhas to permit ano- 
ther to enjoy lands; t De, Me eection to its 
being decreed, if thee #2 4 uity more | 
favorable in ſupport of is fürn * in dero- (* 262.7] * 
gation of it: As if it Ml wtention of a N 
teſtator. 1 . | 
Thus, - where one iLof freghold lands, Frank v. 
rank, 1 Ch. 
Ca. 84. et vide 


_ younger Cann v. Cann, 
brother, and the copyhold la to his elder brother, P. Will. 723. 


and died; and the deviſees agreed; by writing under 

their hands, that the lands ſhould be enjoyed by each 

of them accordingly ; which agreement the elder was 

Induced to enter into by the younger pretending that 

the deviſor had ſuffered a recovery, and produced an ex- 
emplification thereof: The agreement, aithough, on 
inveſtigation, it turned out that no complete recovery 

had been ſuffered, was decreed to be ſpecifically 

carried into execution, being conſonant to the teſta- 

ny intention; and a bill of review was diſmiſied with 

colts. S . | 
And a court of equity would decree an agreement, Vide Pullen 
notwithſtanding the plea of its having been entered into Ready 2 Ath 
under a miſtake, if the effect of it were to diſpenſe * 

wich a forfeiture; becauſe courts of equity always 


favour any contract, which reſtrains its meddling in 
caſes of that kind. | 
But, 
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1 24 * But, unleſs in cafes, circumſtanced as thoſe laſt 
; E I {I mentioned, wherein the effect of the agreement is 
1 FP. Will. 3%. equitable as between the parties in the particular predi- 
et 1 Vern. 26. cament in which they ſtand, 2 in a patty of 
vide infra. his right, or its being concealed from him by the per- 
ſon with whom he ftipulates, will, it ſeems, be a 
ſufficient inducement for denying ſuch perſon, at leaſt, 
the aſſiſtance of a court of equity; for {uppreſſn veri, 
or Juggeftio falſi, each of them furniſn not only a ſolid 
objection in equity to give effect to, but ſufficient 
grounds for ſetting aſide, any inſtrument. Es 
Per Lord But in caſes, where, if there be any miſtake, it is 
Hardwicke, the miſtake of all the parties to the agreement, and no 
2 Atk. 592. one is more under an impoſition than another; courts 
2 of equity hold, that to ſhake them on that account 
would be miſchievous, tending to make all agreements 
vain and nugatory. And in ſuch caſe the miſtake is 
4 not the occaſion- of the promiſe, therefore the a& is 
| valid, there being nothing wanting of the true aſſent on 
Vide Pullen v. And if parties are entering into an agreement, and 
[*264.] the inſtrument containing information * reſpeding 
Ready 2 Alk. that, in which the miſtake is ſaid to be, is lying before 
ih them and their counſel, - while the draughts of the 
. agreement are preparing; the parties will, in equity, 
de ſuppoſed to be acquainted with the conſequences of 
law as to thoſe points, and none of them will ever be re- 
lieved under pretence of miſtake or ſurpriſe, when ſuch 
circumſtances attend the caſe ;' for it is each of their 
| buſineſs to ſearch a> truth, | 5 
A court of equity will carry an agreement between 
. LY BY a father and bis Children, 3 — view to a juſt 
1 Vez. 19. and proper family arrangement into execution, al- 
though it be objeQed, that the father has made uſe 
of his coercive power over one of his ſons 10 force him 
into it; for although equity does not favour agreements 
made by compulſion, yet it always conſiders the res- 
fonableneſs of the agreement. As if a ſon, tenant 
in tail, and a father, tenant for life, agree on ſome- 
thing for the benefit of the younger children, and 
afterwards the ſon complains of paternal authority being 
exerted; h there may have been ſomething of 
that ſort, yet, if the agreement be reaſonable, a court 
of equity will not ſet it aſide: And upon this yoo 


REFUSE TO INTERFERE WITH CONTRACTS, &c. | 


Lord Hardwicke.* thought that, where an agreement [ * 26g. 
was made to ſettle diſputes in a family, and reafonable 1 
in itſelf, it was no ſolid objection, that one of the par- 
ties was drunk at the time of entering into it. SOT 
A court of equity will decree a ſpecific performance, G 
notwithſtanding it be objected, that the party ſtipulat- | 
ing had no intereſt in the thing ſtipulated for at the 
time of the contract made; and the ſubject be of a 
nature that no contract, ſtrictly legal, will attach upon 
for want of poſſeſſion, on a diſt inction founded on the 
different modes in which courts of law and of equity 
enforce their deciſions. 15 5 | | | ] 
Thus where A. by articles between him and B. wiſeman v, 3 
the plaintiff's father, reciting a marriage lately had Roper, 1 CH. 6 
between the plaintiff, nephew of A. and C. his wife, 3 b 
without the privity, conſent, or good liking of. B. did, v. Trevor. 2 | 
for the conſiderations therein mentioned (amongſt other P. Will. 191. 
things) covenant with B. to convey within, one may 1 
month after the death of D. who was A. 's brother, un- 
to the plaintiff and his wife, or the ſurvivor of them, 
and the heirs of the plaintiff, the manor of H. with 
the appurtenances, reſerving an eſtate to himſelf for 
his life, and & gave a ſtatute of 50001. for performance; [ 266. 
and D. died, and the manor of H. deſcended to A, | 
but charged with great debts; the plaintiff's bill was 
to compel B. to perform the articles: And one objec- 
tion was, that this was a covenant of one, not in 
poſſeſſion, nor having any eſtate in the manor at that 
time, to ſettle; and reſpecting lands over which, at 
the time of the covenant entered into, the party con- 
tracting had no power whereby he might charge the 
ſame, but a bare poſſibility, in caſe D. did not alien 
them. But the court, after great deliberation, and 
ſearching for precedents, was of opinion, that the agree- 
ment ought to be. decreed in ſpecie, the decree not 
binding the intereſt in the lands, but affecting the con- 72 
ſcience of the party. _ | . 5 
And it will make no difference in reſpect to per- 
ſormance in ſpecie, although it be evident, from the 
rſon's own ſhewing who inſtitutes the ſuit, that he 
not, at the time of entering into the agreement, 
reſpecting which the ſuit is preferred, a good title to 
the hereditaments which are the ſubject of it. | 
| Therefore, where articles were entered into Longford v. 
in November 1725, for ſale of, and to convey ra Will, 
F an 
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[*267.] * an eſtate, upon which conveyance the vendee was to 
pay 1500. to the vendor; and, on a bill preferred by 
the vendor againſt the repreſentatives of the vendee to 
5 3 be paid the 1500/7. the vendor's own witneſs proved, 
1 5 that, in 1728, the vendor had paid money to his eldeſt 
brother's daughter, being the heir general of the fa. 
mily, for her joining with her huſband in a deed and 
fine to the uſe of the vendor and his heirs; it was urged as 
| | | a_ reaſon for refuling to decree the money, that it was 
; | evident, by the vendee's own ſhewing, that, at the 
| time of entering into the articles, he had not a good 
title to the premifles : But the maſter of the Rolls ſaid, 
that it was ſufficient, if the party entering into the ar- 
ticles to ſell, had a good title at the time of the decree; 
the direction of the court in all theſe caſes being to 
enquire, Whether the ſeller can then, not whether he 
could at the time of executing the agreement, make a 
| good title. : lo We : 
Lord Stouton And the court of Chancery, in the cafe of Lord 
v. Sir T. Meer. $tourton againſt Sir Thomas Meer, more than once in- 
2 P. Will. £50. qulged the former (who, at the time of the articles for 
| a ſale of land, and even when the decree was pronounc- 
ed, could not make a title, the reverſion in fee being 
1268.) in a the crown) with time for getting in this eſtate, which 
| could not be effected without an act of parliament for 
: that purpoſe. 3 1 | 
vide Sidney v.. A charge of adultery or elopement, poſitively. made, 
Sidney, 3P. is not a ground for a court of equity to refuſe a decree 
Will. 256. for a ſpecific performance of marriage articles: Be- 
2 Eq. Ca. Abr. 5 : x 
29. Pl, 37. Cauſe, the import of them being generally, that the 
* huſband ſhall ſettle ſuch and ſuch lands on his wife for 
her jointure, they take effect as giving an intereſt in 
the nature of a veſted jointure; inaſmuch as what is 
covenanted to be done for a good conſideration, is con- 
ſidered in equity as done: Conſequently the wife's right 
under them being, in effect, a jointure, is not forfeit- 
able either for adultery or elopement. : 

A court of equity will decree an agreement, a- 
though it be objected, that it refers to foreign cuſtoms; 
provided the diſtinct guantum of intereſt each perſon is 
to have in that which is the ſubje& of the contract, be 
capable of being aſcertained. 6 

Feenberty. I herefore where, on a marriage in France it was 
Torſt, Fre. ſtipulated, that the huſband ſurviving the wife, ſhould 
Chan, 20%, -, * | | = | f have 
3 Bro, Par. Ca. 5 | | 
19. 
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REFUSE TO INTERFERE WITH CONTRACTS &e. 
have three hundred _livres by way of a preſent, and { * 269.] 


| alſo two-thirds of her fortune for life (whereas by the 


cuſtom of Paris, where they married, he would have 
had but a moiety) and that the reſt ſhould go accord- 
ing to the cuſtom of Paris : It was determined, on ap- 
peal to the houſe of Lords, from a decree of the lord | 
keeper, that this contract ſhould be carried into exe- 
cution in toto, and not reſtrifted only to the ſum ſtipu- 
Jated : For the ſaying the reſt ſhould go according to 
the cuſtom of Paris, was, in effect, the ſame as if the 
circumſtances of that cuſtom had been recited at large 
in the inſtrument. Xo | 5 5 
Lord Hardwicke, in the caſe of Hinton againſt Hin- Hinton v. Hin- 
un, where an agreement was entered into between a ton, 1 Vez. 631. 
father and a ſon while the father was in goal, thought 
that circumſtance an objection to the court decreeing a 
ſpecific performance; unleſs all the facts attending it 


vere preciſely ſtated, and the agreement cleared from 


the ſuſpicions of impropriety, which that accident 
threw upon it prima facze: But his lorcſhip had no 
doubt but that a man might make an agreement in 
goal, provided he had proper aſſiſtance and advice, 123 
and that it were “ done in a fair manner, and for a full [ * 270. ] 
conſideration. And all thoſe circumſtances being made 
out to his ſatisfaction in this taſe, his lordſhip decreed 
the agreement, though made under that predicament, 
to be carried into effect. „N g 
Where the public intere/t is concerned, the court of 
Chancery will decree a ſpecific performance of an 
agreement, although there be perlons concerned in 
the ſubject contracted about, who are not parties to 
the (uit, Th | 
Thus, where the bill was to have a decree for an Thirveton 
incloſure, upon the foundation of an agreement en- v. Collier. 
tered into: It appearing by the bill that there were, r 
by the agreement, to have been eightcen allotments, Widrington's 
and that there were but fifteen partics to the ſuit, it caſe, cited 
was objected, that all the parties to the agreement 88 
were not parties to the ſuit. But the court decreed 2 Vern. 103. 
the agreement to be performed, ſaying, that it ſhould where this was 


„ | . denied to he the 
not be in the power of one or two wilful perſons to gon a bill far 


ofe ; WY an incloſure. 
da, if an agreement be made between à lord and pelabeer 


his tenants touching the ſtint of common, and one or Beddingfield, 
two 2 Vern, 103. 


L 271. J two capricious tenants will not come in; a ſpecific ex- 
i Rs the ecution will nevertheleſs, be decreed, founded on its 
being proper on principles of natural equity. 

One of the parties to a contract being by himſelf _ 

3 of performing it, furniſhes no ground for dif. 
LORA penſing with a ſpecific execution. 4 
Bandagton v. Thus where, on a bill to compel the defendant and 
Horn, 2Eq.Ca. his wife to join in a fine to the plaintiff, purſuant to 
Abr. 17. 7. the covenant of the former in a conveyance, the de. 
+ a * fendant, his wife, and ſon, ſet forth in their anſwer, 
7 that the huſband was tenant for life, remainder to his 
wife for life, remainder to the heirs of the huſband 

begotten upon the wife, remainder to the huſband's 

heirs; and infifted, that nothing paſſed by the con- 

veyance, but an eſtate for life of the huſband, and 

that the wife did not ſeal the deed: Lord Gauper, 

Chancellor, decreed notwithfanding,. that the huſband 

ſhould procure his wife to join with him in a fine ac. 

cording to his covenant; fince he had taken upon hin. 
ſelf ſo to do, and the plaintiff had paid the full valu if 

EE 5 5 | 

272. * So, where A. tenant for life, agreed with B. that 
eaton v. B. paying a certain rent, ſhould open mines in his ſet. 

8 al, led eſtate, and ſet on foot works at his own charge, 
150% and ſhould enjoy the ſame for ten years, if A. or am 

of his iſſue male ſhould ſo long live, and B. entered 

accordingly, and expended qioney in building works, 

and paid the rent until he was interrupted : On a bill 

filed by him to have an execution of the agreement 
in ſpecie, A. by his anſwer, alledged, that be was 

only tenant for life, and ſubject to be called to ac- 

count for waſte, and could not execute this agree- 

ment, becauſe it was inconſiſtent with his power ſo to 

do. But the court, nevertheleſs, decreed, that A. 

ſhould execute his agreement in ſpecie, as far as he 

was capable of doing it. And directed him to ſeal 2 

| leaſe for ten years. e | 
con v. Pat» Again, That the time limited for performance of 
terſon, 1 Atk. an agreement is lapſed, is no ſolid objection to a de- 
roy hong Br. cree for performance of it: For it is the buſineſs 
o. of a court of equity to relieve againſt lapſe of 

I time in the performance of agreements ; eſpecially li 
the non-performance does not ariſe by default of the 


par 


REFUSE TO INTERFERE WITH CONTRACTS, &e. 
a party ſceking to have a ſpecific performance. There- [* 273] 
fore a bill brought for a ſpecific performance, was de- | 
creed in favor of the plaintiff, without any regard had 
to the lapſe of time, by reaſon of the plaintiff's ne- 
ligence in not producing his title deeds, and not ten- 
04 a conveyance within the time limited for that 
purpoſe by the articles: The lord chancellor obſerv- 
ing, that moſt of the caſes which were — in that 
court, relating to the execution of articles for ſale of 
eſtates, were liable to this objection, but that he 
thought there was nothing in it. | N | 
The change of the condition of a perſon entering Owen v, 

into an agreement: As if he become Junatic ; will not Davies, 1 Vex. 
| affect the right of the parties, but that will be the 80 

ſame as before, provided they can come at the remedy. 

This is conſonant to a common maxim of the civil 

law, that madneſs coming upon a man, deſtroys not any bu— 

fineſs which he had before duly performed. Thus, if the 

legal eſtate is veſted in the truſtees of a Junatic, a court 

of equity ought to decree a performance, and the act 

of God will not change the right of the parties. But 
if the legal eſtate be veſted in the lunatic himſelf, that 
may prevent the remedy in equity, and reduce the | 
parties to the neceſſity of proceeding at law, where the [ * 274, ] 
lunacy of the party will be an impediment, by ſuſ- 
pending the contract till he recovers the government | 
of himſelf and of his actions. 

It is no objection to a decree for an execution in Moor v. Ry- 
ſpecie to ſay, that the agreement was voluntary, if it cault, Pre. Ch. 
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6 be an agreement to do that, which the court would“ 

- have required to be done on application to them: As 
be if a man, having run away with a girl poſſeſſing a 
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good fortune in truſtees hands, after marriage agree to 
lay it out in lands to be ſettled in ſtrict ſettlement; 
this will be binding; nor will a court of equity relieve 
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a a man's creditors againſt this agreement : Becauſe, had | 
the huſband himſelf applied to the court for the money, 8 
of the court would not have decreed it to him without ſuch 
le- a ſettlement. TT, 
els 
of 
if 
the 


INTRODUCED 


IE „ , , y Bt, 9. 6. 4 


= - * * 
* - * - - - a * 5 . c 
, 
- 3 
+ 
* E 4 
o * Zo 
s * * 
- - 
hen — 4 % * & - 
* 
Gs X 
8 9 \ 
4 5 ; | 
— 8 . * 4 
2 « 3 
* * * 0 
y — 
2 w % 
E 


* 
* > j 
* - 5 d = * v © 
«as , Fg . 
\ 1 * 
4 n . 
55 f ” 5 * 5 =. » | , * 
7 1 ny * P 
= * " +, 4 
* * * ; , 8 * 
7 2 N a + . * — 1 - o " - 
: « f 2 : 5 
1 z / 5 * 4 2 \ 4 
5 „ 1 1 — - 
4 12 Y * - - 3 5 
— 2 * 
+ aca & * 6 , : F 
7 þ > 6 s * 
* * : | 
* * x . 
2 : 
43 "4 i . * 
\ o . ; : 
— - a l 
I - ? o 7 y * . 
2 : * _ 
. 4 , 
2 1 * t '5 . 
6 . * 
3 25 8 \ x 2 : : 
N * Wy F 
5 4 5 
6 * 
3 N 
; . 
A M ; 
M N : 
' - * k 
a * 
2 - 
— . 
* 
* 
— * 6 - 
4 6 : } 
> . F my 
f / ; ; | 
— * P 
* 7 0 4 - 
« - 
p - 
P i 
4 e F i 
2 x he 
5 je ; 
F # 
[i 4 J 
E's x , * - 
5 i : 
* 0 4 6 : 
o % 2 * 
1 N ® 6 «4 
vo K 


” 


ee eee on ——— Tarn 


— — 


* i IS. 
. %. 1 
Ft 275 ] 
z 


INTRODUCED. 


1 1 1 


; CE: 
8 3 - ; - 5 
j "i 


Acron» v. Poincs, 314. 

Alden v. Blague, 426. 

Aliſon's caſe, 2 vol. 255. 

Allport v. Thomas, 2 vol. 216. 

Allen v. Papworth, 2. 

Anneſley v. Aſhhurſt, 2 vol. 192. 

Arglaſſe v. Muſchamp, 2 vol. 1 95 160. 185. 

v. Pitt, 2 vol. 181. 

Armiger v. Clerk, 2 vol. 215. 

Arundel v. Gardiner, 178. 

Arundel v. Trevillian, 174. | 

Attorney General v. borewood, 102. 325—32 
2 vol. 132. 

— —— v. Day, 272, 

»--- V. Parkchufft, 3 26. 

— — v. Woolrich, 28, 

Augier v. Augier, 109. 2 vol. 11. 

| Yo v. Tracey, 290. | 


1 
| Backhouſe v. c= 429. 
Baden v. Counteſs of Wann 115. 
— v. Badger, 2 vol. 123. 


Bagg v. Foſter, 2 vol. 136. 4 
| Baldwin 


* 
| Baldwin v. Bolter, 2 vol. 67. 
we. os . Rochfort, 2 vol. 157- 
Baſle v. Coleman, 2 vol. 414.1 
Baltimore's (Lord) caſe, 368. 2 vol. 4 
v. Horn, 2 vol. 271. 
Barwell v. Brooks, 79, 80. 86. 100. 
Batkerville v. Baſkerville, 123. 
Baugh v. Price, 2 vol. 185188. 
Bawdes v. Amburſt, 281, 2. 
Beard v. Nuthall, 111. 361. 
Beathman v. Martin, 197. 
| Becket v. Cordley, 135. 
| Bedell's caſe, 368. 
Bell v. Hyde, 63. 
Benſon v. Scott, 130. 
-- - - v. Benſon, 2 vol. 236. 
Berny v. Pitt, 2 vol. 180. 184. 
Bettefworth v. Dean and "Chapter of St. Paul's $446 
2 vol. 31—33. 218. 
Beverley's caſe, 18. | 
- Bidwell v. Catton, 346, 7 I 
— v. Lowther, 2 vol. 244, 5. © 
| Biſhop of Bath and ells v. Hypllen 4b, 578. 
—_ |. Blake v. Eat Indie cn 
—_ | Blake's caſe, 426. 
1 Blaiker 2 Mathers, 2 vol. 40. 
Blandy v. Windmore, 2 vol. 126. 136. 
Blois v. LY Hereford, 46, 7. | 


Bony v. * a 405. 


Borrett v. eſetra, gol. . 
Boſanquet v. Daſhwood, A 3. 2 vol. 143. 10 9 C 

150, 151. C 
Boſden v. Thinn, 352. | | | C 
Boſvil v. Brander, 2 vol. 40. C 
Bowes v. Lord Shrewſbury, 445, 2 . 115, 116, Ci 
Bourne v. Maſon, 353. | C 
Brereton v. Cowper, 2 vol. 222. Cl 
Broad'v. Jolly, 168. 3 Cl 
Broadway v. Morecraft, 2 vol. 14. | Cl 
Brocking v. Cham, 379. Cl 
Broderick v. Broderick, 141, 2. 2 vol. 203. wy 


Bromage v. Jennings, 2 vol. 5. 
Bromley V. _— 2 vol. 233, 4- | 8 
| Broughton 


t 1 4 
Broughton v. Conway, 403. | | K, 
7. n 2 vol. 136. : $1 8 5 
Browning v. Morris, 202. 204. Rs . x = 
Brownſmith v. Gilborne, 309. 2 vol. 242. 8 
Buck V. Fawcett, 2 vol. 191. ; i | | t ; 
Buckhouſe v. Croſly, 233.4, OE 
Buckingham (Duke of) v. Ward, 219. 
Burney v. Pitt, 2 vol. 151. CID Rs 
Butcher v. Stapely, 300. 302. 
- - - - y, Hinton, 2 vol. 20. 1 | 
Butler (Sir Nich.) v. Sir Henry Chancey, 2 vol. 165. 
Buxton v. Liſter, 2 vol. 141. 218. 222. 7 


C. 


Caldwall v. Shadwell, 2 vol. 97. 240. . 
Calmady v. Calmady, 109. | | 
Cann v. Cann, 142. 363- 2 vol. 262. 
Cannel V. Buckle, 31 93 vol. 16, 17. 255. 
Carrell v. Reade, 418, 9. e 
Carter v. Carter, 2 vol. 241. 
a V. _ 2 ** 61, 2. ; | 

ecil v. Saliſbury, 48. 57. 348. > 
Chambers v. Chambers 2 vol. . 80-83. 
Champant (Sir John) v. Lord Ranelaigh, 407, 8. 
Chaplin v. Horner, 2 vol. 87, 8. 98, 9. 115. 8 
Chapman v. Dalton, go . 
Cheek's (Colonel) caſe, 2 vol. 206. 
Cheſman v. Nainby, 168. 
Cheſterfield v. Lady Cromwell, 42. 
„ V. 269" to 2 vol. 182, 188, 9. | 
Chetwynd v. Fleetwood, 115—123. : 
Chicheſter v. Bickerſtaff, 2 vol. 102, 3. . 
Child v. Danbridge, a vol. 233. | es 
Church v. Church, 35. „ 
Clare v. Earl of Bedford, 132. "Y 8 
Clarke v. Thompſon, 443. | | „ 
Clarkſon v. Hanway, 2 vol. 145. 
Clayton v. Aſhdown, 39. 
Cleaton v. Gower, 2 vol. 272. 
Clerk v. Wright, 290. EL 
Cocking v. Pratt, 2 vol. 198, 9. 
Coggs v. Barnard, 366. 
Cook v. Booth, 385—387. 


c . 1 


Cooke v. Feen 401, 2 


Cole v. Gibbons, 2 vol. 145. 147. bz, 


Coleman v. Upcot, 289. . 


Collins v. Plummer, 2 vol. 39, 40% 

Colmer v. Colmer, 2 vol. 39. 

Colſon v. Wilſon, 2 vol, 35—3 7. 

Colwal v. Sbadwell, 2 vol. 97 

Corbet v. Poelnitz, 8 1-89 

Cornbury v. Middleton, 112, 113. 

Cornwall v. Williams, 161. 

Cory v. Cory, 29. 2 vol. 162, 3 264, 5 

Cowper v. Pollard, 379- 

Cox v. Peele, 274, 5. | 

Crookhay v. Woodward, 405. 

- Croſs v. Andrews, 18. 

= v. Adenbroke, 2 vol. 113. 
Croyſton v. Baynes, 292. 

Cud v. Rutter, 2 vol. 215. 


Cunningham v. Moody, 2 vol. 107, 8. 124. 4238100 | 


Curling v. May, 2 vol. 84, 5. 
Curwin v. Miller, 2 vol. 163. 


D. 
Da Coſta 9 233 
Dafforne v. Goodman, 393. 
Dale v. Smithwick, 315. 
Danby v. Hethcot, 187 4 Ml 121 
Darly v. Ducheſs of Mazarine, 77. 
Darcy v. Chute, 441, 2. 
Davis v. Curtis, 2 vol. 137, 8. 
Davys v. Howard, 2 vol. 127. 
Deane v. Izard, 280, 1 I. 
| Delabeer v. Beddingfield, 2 vol. 270, 271. 
Diſher v. Diſher, 2 vol. 87. 90, 91. 
Dive v. Maningham, 197, 8. 
Dobſon v. Crew, 388, 9. 80 


Drury v. Drury, 53, 4 


Duffield v. Smith, 2 vol. 136. 
Dupins v. Duke of Kingſton, 2 vol. 216. 
D icaford v. Lane, 49, * "© 
W v. e 137, 8. 5 


125 E. Edirard 


525 — — — 


e 


Lo 


; E 
4 * 


Edwards v. Heather, fa 227. as 
„„ V. Lady Warwick, 369—2 vol. 87. 99: 112. | 
Edwick v. Cudworth, 398, 9. 1 
Edwin v. Eaſt India Company, 2 vol. 2225s 
Ekins v. India Company, 408. : 
Eyres's caſe, 2 vol. 236, 


Fr. 


rde v. 1 36. 38. | hog x 
Feaubert v. Turſt, 2 vol. 268, 9. 1 5A 
Ferrers v. Ferrers, 2 vol. 112, 113. - | 
Feverſham (Lord) v. Watſon, 2 vol. 20, 21, 22. 27. 
Finch v. Earl of hg. 2 vol; 595 60. * 
Fletcher v. Harcourt, 177, 8 1 
Floyd v. Buckland, 297. a 
Forth v. Chapman, 382. 
Foſter v. Mapes, 379. 
Foxcroft's caſe, 296. 
Frankland v. Thornbury, 55. 
Frank v. Frank, 2 vol. 222. 262. 
Frederick v. Frederick, 2 vol. 36, N 
Freeman v. Hurſt, 36. 

v. Freeman 268 K 
——— -v. Sir Cleve Maſon, 64. | 
Freemoult v. Dedire, 2 vol. 135. 
Fulham v. Jones, 2 vol. 87. 1 13. 
F Fe v. Robinſon, 2 vol. 243. ; 

G. 

Gage v. Acton, 443. 
Gale v. Lindo, 174, 175, 176. 
reren v. Pullen 409. 

Spencer, 2 vol. 202, 3. 
Giblon v. Gibſon, 394. 
--- = v. Patterſon, 2 vol. 272. 
Gifford v. Gifford, 2 vol. 1757 6. 
Gilmore v. Battiſon, 363, 4 
Glenorchy v. Boſville, 382. 


Grantham v. Hawle' 156—1 8. 
Vol. II. 8 K 


[ 280 3 


Graves v. White, 238. 
Greenwood v. Hare, 114, 115. 
Griffith v. Spratly, 2 vol. 15 2. 
—— v. Buckle, 2 vol. 14. 
----- v. Tapwell, 2 vol. 199, 200. 
Grigby v. Cox, 61. 10). 
Goodiar ; Clarke, 2 vol. 89. 
Goodright v. Strathan, 74. 
Goodwin v. Willoughby, 355. 
Gorges v. Chancey, 111. 

Gorman v. Saliſbury, 428. 
Gould v. Fleetwood, 2 vol. 195, 6. 
Goylmer v. Paddiſton, 236. 


Guidot v. Guidot, 2 vol. 110, 117. 121. 


8 Halpenny v. Ballet, 00 7. 298. 

Hall v. Potter, 174, 5. 

--- - - - V. Hardy, 318. 

> - -- v. Bu er, 2 vol. 23434. 

Hamilion (Duke of) v. Lord Mahon, 2 yol 15 105 

Hammond v. Dod, 379. | 

Hampſon v. 2 43% 

Hancock v. Field, 391. 

- - - -- v. Hancock, 2 vol. 

Hanger v. Eyles, 2 vol. 234 

Harris v. Lee, $9. 

Hatchett v. Baddeley, 88, 96. 

Hatton v. Gray, 287. 

Hawkes v. Hawkes, 309. 

HFawzkins v. Holmes, 282, 3. 284. 

Hayes v. Caryl, 2 vol. 260. 

Heathcote v. Paignon, 2 vol. 1 154—1 56. 

Heeding v. Davis, 441. 

Henn v. Hanſon, 391, 2. 

Herbert v. Earl of Powis, 357 4. | 

Herne v. Meers, 2 vol. 153, 4 

Hicks v. Philips, 2 vol. 231. 

Highter v. Sturman, 123. 

Hinton v. Hinton, 1 30, 2 vol. 57. 269, 270, 

Hobſon v. Trevor, 2 vol. 136. 265. 
| Hodge v. Vavaſor, 350. 

© Hodgfon v. Hutehenſon, 292. 


Holden 


1 2 > An * 4 Tr” ä " FI * 2 1 
— * 
* * * * 


E }- | 
Holderneſs (Counteſs of) v. Marquis of Carmaerthen, | 
-2v6 0h „ 55 | 

Hole v. White, 309. 

Holles v. Wiſe, 2 vol. 204. . 
Hollingſhead v. Hollingſhead, 52, 3. 
Hollis v Edwards, 276. 280, 1. 
Holt v. Clarencieux, 34wQ. 
5 v. Holt, 2 vol. 104. 
Foltham v. Ryland, 450, 17. 
Honor v. Honor, 2 vol. 42, 3. 
Hopehill v. Searle, 374, 5. As 8 
Hotham v. Eaſt India Company, 2 vol. 24. 
Howard v. Hopkins, 2 vol. 136, 7. 
Hulme v. Tenant, 105. - 
Hummers v. Hunton, 354, 5. 
Hunſden v. Cheyney, 132, 3. 

Hyde v. Skinner, 406. | 
Ireland v. Rittle, 312. 
James v. Morgan, 2 vol. 159. 

Jeremy v. Goochman, 348. 
Jervis v. Peale, 8 
Johnſon v. Medlicott, SE 5 
--- -- v, Ogilby, 128. 2 vol. 193—5. 
— — vi Ah, e 
Joines v. Statham, 432—434. 
Jones v. Randall, 146, 7. 184. 
et al, Aſſignees of Gardiner v. Barkley, 191 

194. 5 N | 


Joy v. Cox, 2 vol, 213. | 


Keen v. Stukely, 2 vol. 144—228. 
| Kellow v. Rowden, 2 vol. 108. 
Kenge v. Delavall, 102, 3. 
Kerman v. Kerman, 136. ä 
Kettleby v. Atwood, 2 vol. 84. 87, 88, 9. 103. 
Kirton v. Eliot, 35. C ob 
Knight v. Cole, 390, 1. 
Knights v. Atkins, 2 vol. 87, 91. 
Knott v. Johnſon, 2 vol. 184, 5. 


„„ 37 L. Lacon 


— 


— 


— 


Lacon v. Mertips, $04—306. 308, 9. 


Lanev. Mallory 344, 5. 
. v. Ockſhott, 413, 4. 
Lanſdown v. Lanſdown, 2 vol. 196, 7. 


Leake v. Morris, 306. 


Mackallen v. Todderick, 177. 
Manley v. Scot, 97. 


Maſcal v. Maſcal, 2 vol. 126. 
Maſon v. Mafon, 124. 


| Leate's caſe, 451, 2. 
Lee v. Newcomb, 356. 


Letchmere v. Farl of Carliſle, 2 vol. 87. 9), 8. 100— 


' Lyddal v. Welton, 2 vol, 37, 38. 


— © 


Lamas v. Bayly, 310. 
Lambe v. Hanman, 2 vol. 173. 


Laneſborough's (Lady) cafe, 86. 

Laney v- Fairchild, 2 vol. 87. 89, 90. 107. | 
Lawrence v. Beverley, 2 vol. 105, 6. 
Lean v. Schutz, 100. | 

———c D' Aranda, 2 vol. 136. £ 


Legal v. Miller, 294, 5. 428, 
Legate v. Sewel, 2 vol. 240. 


102. 104, 128. 130. \ 
Lewis v. Chaſe, 194. Je 5 N 
Lingen v. Sowray, 2 vol. 88. 109. 114. 117, 121, \ 
Linghill v. Broughton, 34, 35. | N 
Logg v. Goldwire, 2 vol. 465. N 
Longford v. Pitt, 2 vol. 265. 266, 7. N 
Lowe et al v. Waller, 188, N 
Lowry v. Bourdieu, 203, 204. 207. N 
Lowther v. Carrile, 282. | | N 
Lutterford v. Peter le Mayre, 42 3» 4. "os 

- Lutwich v. Hufley, 354. = 
Luxton v. Robinſon, 2 vol. 21. V. 


M 


Manning's caſe, 2 vol. 64. 72. 
Marlow v. Smith, 2 vol. 34. 
Martin et Ux. v. Nutkin, 114. 


Meade v. Webb, 2 vol. 203, 4- 1 ' 


+, +: 

Meade v. Bigot, 176, 7 

Meers's (Sir Thomas) caſe, 2 vol. 146. 

Meredith v. Wynne, 2 vol. 26. „ 

Meres et al v. Anſell et al, 435, 6. 438. 

Methwold v. Walbank, 2 vol. 2 59, 260. 

Milton (Lord) v. Edgworth, 427. 

Mitchell v. Reynolds, 169. 170. 
Molineaux's caſe, vol. 1. n i TE 
Montacute (Counteſs of) v. Sir George Maxwell, 278 
g. 291. 359. „ 
Montague (Viſcount) v. Sir George Maxwell, vol. 136. 
3 v. Tidcombe, . 8 
Moor v. Rycault, 2 vol. 274. 3 „ 
v. Hart, 288. 1 , . ns 
Mortimer v. Capper, 2 vol. 67, 8. 72, 33. 
Moſeley's (Sir Edward) caſe, 74. r 

Muſgrave v. Daſhwood, 129, 130. 


N 


Natchbolt v. Porter, 2 vol. 138 140. 9 | 4 
Neeve v. Sheck, 2 vol. 249—251. - | VR 7 1 
Neville v. Wilkinion, 2 vol. 170. : 

Newſome v. Bowyer, 100, | 

Newton v. Newton, 325. 

Nicolds v. Gould, 2 vol. 152. PRs 

Nichols v. Maynard, 2 vol. 204. 213. f 

Noke's caſe, 379. 8 

Norton v. Turnſell, 64. 90. 104. 

—— v. Maſcall, 319. 

- -- » - V, Suries, 195. 199, 200. 

Nundike v. Wilkes, 2 vol. 41. 137. 218. 


O 


Oldham v. Hughes, 2 vol. 123, 4. 125+ 

Only v. Walker, 2935 4+ : x 5 8 

Onſſow's caſe, 2 vol. 236. 

Orby v. Trigg, 420, 1. | | 

()ſgood v. Strode, 2 vol. 41. 245—249- 

Olmond v. F „ on 

Oflulſton (Lord) v. Lord Yarmouth, 2 vol. 146. 
well v. Davies, 2 vol. 2733 4. : 


Mende P ; Park 


£ 284 4: 
pf | 


Park V. Willon, 2 vol. 25 5—257. 
Parker v. Palmer, 2 vol. . 
Parkiſon v. Colliford, 255, 6 
Parks v. Wilſon, 323, 324. 
Parrot v. Wells, 128, 9. 
Partericke v. Powlett, 431. 
Paſkeret v. Serjeant, 321—323. 
Pearh v. Winchelſea, 2 vol. 58. 
Peacock v. March, 2 vol. 124. 
u. Monk, 63, 4. | 
Pearle v. Unger, 350. | 
Pembroke v. Boden, 2 vol. 83,4. 
Pengall v. Roſs, 306. 
Pen v. Glover, 378. 
- - - v. Lord Baltimore, 368. 2 vol. 7. 10. 
Perkins v. Lady Thornton, 2 vol. 28. 
Philips v. Sacktord, 354. 
- - -- V. Duke of Buckingham, 2 vol. N 
Pigott v. Ruſſell, 59. | 
Pike v. Williams, 300, I. | 
Pillars et Roſe v. Van Mecrop et Hopkins, 333) 4 


85 Pitcairne v. Oſborne, 2 vol. $07: 00G 6 


Pleas v. Palfry, 182. 
Plowman v. Plowman, 2 vol. 132 . Oy 
Plunket v. Lord Kingſland, 2 vol. 140. 
Pointer v. Pointer, 181. 
Pollexfen v. Moore, 257, 8. 
Ponſonby v. Adams, 2 vol. 209212. 
Pope v. Roots, 2 vol. 62. 76. 
Portland (Counteſs of) v. e 16 
Powell v. Hankey, 411. 
- - = - V. Powell, 125. 
- = - - v. Pillet, 2 vol. 20—79. 
= == = V. Price, 2 vol. 44, 5. 47. 
83 v. „ 
Preſton v. Merceau, 436— 438. 
- - - = v. Perton, 424, 5. 
3 v. Ns 44—46. 

ridgeon v. Pridgeon, 441. 443. | 
Pullen v. Ready, 143, 144. 2 vol. 262, 263. 
Pullerton v. W 267. 


pultnez 


. . EE”! rr, bone Sans 


„ | 
Pultney v. Lord Darlington, '2 vol. 98. 118—121. : 
Puſey v. Diſbouverie, 144—146. 2” 
Pyke v. Pyke, 2 vol. 2931. | 

* . 15 R. 5 7 F 1 8 | | ; EG. 

Randall v. Harvey, 355. 
Ranelaigh v. Hays, 2 vol. 217, 18. == 
Raw v. Pole, 133, 4. 4 18 48 | | 1 


Redman v. Redman, 2 vol. 165, 6,174 
Reeves v. Reeves, 2 vol. 54. + IF 

Rennington v, Cole, 130, 

Rich v. Rich, 403, 4. 55 

Rich v. Sydenham, 2 vol. 226. ey 

Richardſon v. Hamilton 2 vol. . | 

Ridler v. Ridler, 27. 

Ridout v. Lewis, 422, 3. 35 

Ringſtead v. Laneſborough, 78. 86, 87. 

Rippon v. Hawdin, 73. DE 

Roberts v. Roberts, 2 vol. 179— 181. 

---- - v, Stoker, 46. 

—— v. Kingſley, 2 vol. 51 

Robinſon v. Bland, 208, 9. | 

Rochfort v. Creſwick, 2 vol. 222. . DS boa 
Rolfe v. Peterſon, 2 vol. 209. | „FF 5 
Roſs v. Roſs, 112. 125, 126. e 

Rothwell v. Widrington, 108, 9. 
Roundell v. Breary, 2 vol. 133, 4. 
Ruſſel (Lady) v. Gulwel, 239, 240, 241. 


ſev 


- 


dangen v. Williams, 125. 

danſum v. Butler, 3 fo ES 
Scudamore v. Scudamore, a vol. 87. 92, 3. 99. 103. 
Seagood v. Meale, et al, 290, I. | l 
Seale v. Morris, 279, 280. 

Sealy v. Jago, 2 vol. 124. „ 
Shelburne (Lord) v. Stapleton, 2 vol. 21, 22. 
Shirley v. Martin, 2 vol. 176. N 
Shirley v. Stratton, 2 vol. 222. 

Short v. Wood, 2 vol. 235. 

Shove v. Webb, 215—217. 223. 227. 

dianey v. Sidney, 304. 2 vol. 268. 


Small 


1 L 286 I 
Small v. Brackley, 2 vol. 170. 178, 9: 233. 


- - -- v. Lord itzwilliamy 2 vol. 207209. 1 


Smith v. Bowin, 38: 

- - v. Neſſen, 139. 

v. Stafford, 442, 3. 

v. Deacon, 2 vol. 131. 

>= == v. Bromley, 189. . pe 
- - --'v. Terner, 309. EO Me. 
Snow v. Franklin, 426. 

South Sea Company v. D' Oliffe, 434.1 
Sparrow v. Caruthers, 76. 5 
Speake v. Speake, 409. 

Speck v. Richards, 255. 

Squire v. Baker, 2 vol. 144. 
Stampe v. Liford, 241. : 
Stanford v. Marſhal, 64. 

Stanning v. Style, 110. 

Stapilten v. Stapilton, 362, 3 PSs 14 * 
Stent v. Bailes, 445. 2 vol. 556. 6 
Stevens v. Trueman, 2 vol. 254. 
Stevenſon's caſe, 241, 2. 

Stokes v. Moore, 285, 6. 

- - - = V. Stokes, 384. 


Stourton (Lord) v. Sir T. Meer, 2 vol. . 


Streatfield v. Streatfield, 2 2 vol. 5 84. 
Strode v. Parker, 204. 

Stroud v. Marſhal, 18. 

Strickland v. Coker, N 

Sturley (Sir Anthony) v. Albany, 343. 
Swern v. Clerke, 237, * 
Sweetapple v. Bindon, 2 vol. 107. 
Sylveſter's caſe, 180, 181. 

Symondſon v. Tweed, 292. 
. v. N 2 val, 95-98. : 


T. 


Taggert v. Fink 2 vol. 225. 
Tardiff v. Scrugham, 257, 8 
Taylor v. Beach, 304. 1 IT 
— v. Wheeler, 2 vol. 12, 13. 
„v. Neville, 2 vol. 219. 
Theobald v. Duffay, 46. 
Thirveton v. Collier, 2 vol. 270, 


—. 


© Thompfon 


ä 
Thompſon v. Harcourt, 232. 
Thompſon v. Leach, 12 
Thorpe v. Thorpe, 157, R | 
Thornborough v. Whitacre, 162, Þ _ 
Thynns v. Thynns, 2 vol. 357, 8. 
Tindal v. Brown, 135, 65. 
Tinney v. Tinney, 431, 2. 
Tiſdale v. Eſiex, 389, 390. 
Toller v. Carter ett, 2 vol. 9. 
Took v. Haſtings, 2 vol. 129. 132. 
Towers v. Barrett, 415. 5 
Trevor v. Trevor 2 vol. 44. 
Turton v. Benſon, 2 vol. 173. 176, 7. 
wining v. Morrice, 2 vol. 2298. 
Twiſleton v. Griffiths, 2 vol. 182. 


1 U 


* 


” V. 


Vaughan v. Morgan, 292. Ds 
Vernon v. Vernon, 2 vol. 252—254.. 
Vizard v. Longdale, 54. 


W. 


Wakelin v. Wakelin, 430. 

Wakeley v. Wakeley 2 vol. 55. 

Walker v. Chapman, 27. 

Wafer v. Mocato, 2 vol. 205. 

Wanchford v. Fotherley, 299. 

Ward v. Bowyer, 19. 

Warford v. Fotherley, 288. 

Warren v. Morſe, 351. . | | 
Warrington (Earl of) v. Sir James Langham, 2 vol. 


Warwick v. Warwick, 2 vol. 46. 
Watkins v. Watkins, 317. - 
Vayland's caſe, 91. 
Webb's caſe, 347. | 
Welford v. Beezley 134, 5. 284. 
3 Laser 2 vol. 25. 6. 

eſt v. Eriſſey, 2 vol. 43, 4. 45. 47. 
Whaley v. Bagnal, ks 75 ” _ 
Wheatley v. Lowe, 365, 6. 
White v. Nutt, 2 vol, 65. 68, 


4 e C 2881 
| : | White v. 6 2 vol. 449. : 
6 Whitfield v. Paytar, et ux, 2 vol. 144. 
3 Whitnel v. Farrel, 2 vol. 1719. 254 
Whittingham v. Hill, 36. 


= Whitwick v. Jerwin, : 2 vol. 106. 
__ Whitworth v. Hallet, 2 vol. 39. 


Whorwood v. Simpſon, 2 vol. 20, 2. 
 Widrington's (Lady) caſe 2 vol. 270. 
Wilcox v. Wilcox,'2 vol. 126. ; 
Williams v. Williams, 50. - 
"-- -- - v. Hyde, 447, 8. 
———— v. Pike, 300, 1. 
Willis v. Baldwin, 2 vol. 149. 
v. Baldwin, 185. 
Wingfield v. Whaley 2 vol. 260. 
Winman v. Roper, 363. 
Winnington v. Briſcoe, 445. 
Wiſeman v. Roper, 2 vol. 265, 6. 
Wood v. Fenwick, 2 vol. 1 52. 
Woolaſton v. Webb, 357. 
W v. Lord Cadogan, 67 73. 


Y; 


% 


[- Yelverton, et al, v. Bladwell, 2 561. 1115 
1 | | | Young v. Clerk. 2 vol. 222. | 


2 


ACCORD 


and dualen, no diſcharge of a covenant, 425, 6. 


46 N * 


Vide Pax O AGREEMENT. 


A CQUEISLEEON, 


original, founded on occupancy 1—5 
derivative, as well as original, founded on Occupancy, 5 
- - - - - how effected, 6. 


---- - when effected by contract, 6. 


6 


N ACRES, 


where to by taken bs eſtimation, 375; 6. 
— — e to ſtatute 2 ibid. 


ACT of Gd. 
_ Vide Equity, Courts of 
ACTION & Low, 


9 


* lie to recover money for puffing at an auction, 
3 


ACTION 


ACTI 0 N in er. Terms 
| analogous to an action upon the caſe, 335. N 
| ACTION upon. the Caſe | | 
lies upon a parol covenant, taking effect as a a contra 
or agreement, 244, 5. : 


for money had and received, lays to recover wy paid 
upon a * reſcinded, 41 Sf” 


AG E, 
lawful, what meant thereby, 374. 


* G REE M E N 7 
(vide Conrs aer) 


may be waived with the concurrence of all parties, 413, 
414. 

between baron and feme made before marriage, as to 2 
thing future to the des; not diſſolyed thereby, 
4437 4+. 

entered into after marriage, to hay. out wife's fortune 
in truſtees hands in the purchaſe of lands, will be 
decreed eri in IP 2 vol. ws 5h 


0 raue gh. : 
AN 2 E 8 * 0 R. 
may bind his heir by his agreeinent to ſurrender and 
aſſign copyholds, 115. 
ſeiſed in fee, may, by his . to ſel] lands bind 
his heir, ibid. 


Vide 183 in TAL. 


ANNUITY 


INDEX 


ANNUITY.. 
(vide F EME corsa) 


purchaſed for an inadequate colifideradion of n mart 
labouring under diftreſs in the knowledge of the pur- 


chaſer, " afide 1 in equity, 2 vol. 4 56. 
A NNU 1 T 3 1 ; 


* 


ſeems to warrant a diltin sg ion between the contra and. 


the ſecurity, 209—281. 


ARTICLES 


making a proviſion for a feme. covert in lieu of her 
jointure, made duriug coverture, will become efſici- 


ent by an ee after coverture, 74. 


7 X 


_ Vide ConTracr. 


S 


of all parties eſſential to a contract, 9 


Exception in the caſe of ane by one non com- 


s, 12. 
ſgnifies the acquieſcence 4 the mind to ſomething pro- 
uu or affirmed, 10. 


vide PERSONS capable / cntrafing 


at a ſubſequent period may give effect i in equity, to a 


a contract previouſly entered into, 55 
after an infant comes of age, to a contract made be- 


fore, may be inferred, in equity, from circumſtances, 


56. 
And ſuch implied aſſent may be permanent or 
temporary, 56. 
35 be grounded in | equity, or mere acquieſcence, 
505 57. a 
by 
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INDE x. 


N by an infant to take an eſtate with a condition, binds | 
. him to performance, 58 


| 4 2 — to an act amounting to a forfeiture, pre. 
4 25 | dludes him from taking advantage of it, 


. === -- toa legacy binding at ſeventeen, 59, 
1 of the huſband, expreſs. or implied, is neceſſary to render 
| ; 3 | the wife's contract binding upon hin 
923100. 5 

Facts which may furhiſh ſuch preſumption of 

aſſent ibid. WT | 
+ - »- + - - - may be preſumed to be given to a con- 
trract for neceſſaries entered into by : 
5 married woman having a ſeparate main- 
tenance, ſo as to bind the ſeparate pro- 
perty, 101. 5 


Vide FEM CoverT, TENANT Ix Tail, lxraur, 
CesTUiQue TRUsT, CHURCHWARDENsS, 


to a contract or agteement; may be either expreſs or 
tacit, 131. 256. 3 

expreſs, , how given, 131. 256: 

tacit, may be in two ways, ibid. £2 

© | | -. - may be inferred from ination or forbearance, 

Et: | 131—139. 5 


. 


Vide MoxTGAGee, LEssET, WITNEs. 


4 5 = « to diſcharge the indorſer of a note, preſumed fron 
_. I the omiſſion of the holder, to give notice to the 
= | © andorſer, 136. 8 
of maſter to the contracts of his | ſervant preſumed 
from the former ſtanding to the bargains of the 
. latter; 138. . „ 
RO of a party benefited, to a contract in his favor; preſumed 
1 ä until the contrary proved, ibid. | ö 
WC of heir to accept the inheritance preſumed, 139. 
_—} of the drawer of a bill to pay thoſe who pay it for ui 
= | ; | honor, preſumed ibid. 


of a byſband, turning his wife out of doors, to bet 

contracts for neceſſar ies, preſumed, ibid. 
7 to a contract may be invalidated, b having bee? 
| given under ignorance or error, ariting from fra 


or impoſition, 139. 142. Contr 


Py 


in- 
ro- 


Of 


nee, 


INDEX 


Contra, if both parties under the fame miſapprs 
henſion, 142—144 _ 


Vide ConTRACT, Wacom Conraacrs. 


the proprietor alone, is necellaiy: for transferring 
4 80 pri property in any * e is not 
neceſay 2 vol. W 1 


- 


ASSIGNMENT. 


of a choſe in action, although not effeftual at 1 


amounts to a covenant or agreement in equity, 


which will be there carried into "—_— execution, 


317, 318. 


ASSUMPSIT 


for a price | for admittance to a copyholi, lies againſt 


an infant, 35. 
will not lie upon Dons founded po an unlawful | 


conſideration, I 


* 


Vide HoHibees ibid. - 


Ses Ercrrrion, 1775 178. 


not to uſe a ods in 2 particular _ void, if not on 
an adequate conſideration, 176. 


muſt be for a poſſible thing, 178, 9. 


as to a matter certain, though upon a condition pet 


7 will be good, and wy conetion "> 179, 
180, 


muſt be certain, 200. | - 
to pay money in a Kette void, ibid. 
to ſell a horſe to B. for what B. ſhall value bim at, 
3 bid | 
to pay money, without fayi ng when, ood, 180. 
to deliver goods, or make a leaſe to B. is valid, ibid, 
to pay another what he lays out for him, good, ibid. 
to give with his daughter in e a child's "part; is 
good, 180, 181. «Ws 
. | to 


OI ; ; e 8 : . 
— 2 f 2 - oy 


FN 


1 1 2 D E X. 5 os 


; 10 give - twenty French pieces v with his gaighter; 4 
| 


181. 
to enter into an \ abligation. for performance of a a thing 
of a certain value, good, 181, 2. 
Contra, if value not aſcertainable, 182. 


0 bo ſheriff in oppoſition to the. ſtates 23 H. 6. cap, 


10. void, 187. 


to indemnify gaoler for ſuffering one charged i in exe. 


cution to go at large, void, 197. 


that another ſhall quietly enjoy, is not 3 unleſs 


a lawful-incumbrance be ſhewn, 379. 


. may be diſcharged by the 20 125 Goc 447, 8. 


| AT T 0 R N E v 
lie authority, W EIOPER? ſor his client, may bind 
him, and will not be himſelf liable thereby, 128, 
Contra, if not authorized, 128, | 


avcrion 
7 vide Eqgiry, Court of ) 

Bale by, not decreed in equity to al ſpecifically exe- 
cuted, by reaſon of an acciden * of 
. 2 Van: ane r POLE. + . = 

1 w A * 5 


aſter an acceptation of any thing under it, is evidence 


in N of an 8 o perform in 318, 319. 


BAIL BOND 


does not admit of a ft off 440. 3411. 


* N D E X. 


BAILMENT, 


its pre natute and effets, 247—=2 55. | 


BANKRUPT 


(vide ConTRAcT) 


* 


may, oi action, recover money paid by him to a cre- 
ditor for ſigning his N 2054 6. 


B A R G Ks „„ 
contingent, where the chance is known to both par- | 
ties, binds, although the chance turns out all _— 
one of them, 2 vol. 67, 8. 

catching, 72. 


| Vide CATCHING 1 


BARGAIN and Sale 


+ 


by one joint-tenant, will not paſs the hare of the other, 
though he die before inrolment, 160. e 
implies a conſideration, 368. 5 | \ 
BARGAINS. 
by truſtees, ad” in behalf of themſelves, tending to 
eat up the ous e in Fuer 2 vol. 955 6. 
B 0 N D 
_ (vide Non-sans Muxonr) 


(vide Inraxr) 


by an infant may, by Aenne ex tot aus, be- 
come binding, 37. 


Vor. II. „ a 


* 


4 © F 2 N * 
"= * 8 - 
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4 - #0 


eim a penalty; void, if given 'by an 1 of 
feme covert, decreed in equity to be diſchargel * 
of her ſeparate eftate, 63, 64. I | 

to truſtees, conditioned that a feme covert ſhall have 


power, by will, to diſpoſe of her eſtate, will be en- 


forced in equity; 73. 
annuity, vide FEMER CoverrT. 
d reſtrain trading, 


vide Contract. 


taken by ſheriff for fees, void, ibid. OD 
- - - - - - - - to be a true priſoner, &c. void, ibid. 
entered into with an alien enemy, void, ibid. 


Vide MaRRIAGE, BRoCace, Bonns 


given in oppoſition to the third branch of the ſtatute 
23 H. 6. cap. 10. void, 186, 7. 
to indemnify againſt the conſequences of publiſhing 
libels, void, 196. 9 
to r a ſheriff againſt embezzling a writ, void, 
- -- - - - - - for letting one not bailable to 
mainprize, void, 197. Mee 
to ſave one harmleſs if he kill another, or do a tre 
paſs, void, ibid, Bi F 
to indemnify againſt a breach of the covenants in an 
indenture, ſome of which are void and ſome good, 
operates differently where the covenants are void by 
common law, and when by ſtatute law, 199. 
5 Examples of this diſtinction, 199, 200. 
ſhall receive a conſtruction according to the intent of the 
parties,” and the words therein ſhall be applied to 
| the obligor or obligee accordingly, 244. 
from feoffee in fee, that he ſhall not alien to take pro- 
fits of the land, good, 263. 


* 


- - - - - diſtinguiſhed, th reſpect, from 2 con⸗ 


dition of a. ſimilar nature annexed to the feoffment, 
ibid. g 1 N Vide 


IIS 
| Vide ConviTrovn. 3 


condition to convey and aſſure lands, or to do ariy 
dther ſpecific thing, conſidered in equity as articles 
of agreement; and the condition, as ſuch, decreed to 
be ſpecifically performed, 314. 323, 4. 8 
releaſed or diſcharged at law, will, in equity, ſupport 
a bill for a ſpecific execution of a contra& implied in 
it by the intent of the parties, 314—317. | 
although given without conſideration, being ſealed and 
delivered, alters the property of, and binds the ob- 
 ligor, and is not nudum pactum, 340.1 
determines a ſimple contract for the ſame debt, 423. 


Vide STATUTE STAPLE. 


vill not be diſcharged by merely delivering it up, withs 


out a releaſe under ſeal, 425, 6: 
Vide PAYMENT: 


cannot be explained to have been taken to any other uſe 
than it imports, by parol evidence, 431, 2. 

is diſcharged by the on marrying the obligor, 439. 

to a villain, had been diſcharged by obligor purchaſing 
the manor to which he was regardant, ibid. - AM 

given to a wife before marriage, conditioned to leave her 
_ a ſum, if ſhe ſurvive, ſuſpends the debt, but does not 
extinguiſh it, 443. „ . 

the condition of which has been ſaved at law, by the 
act of God, ſhall be enforced in equity according to 
the intent, 450. | Sos © 

may be diſcharged by a collateral ſatisfaction, 451. | 

2 as impoſing upon third parties, vol. 2. 
16s, 6. . gs : 

for a large ſum, accompanied with an agreement to 
receive a leſs, entered into in order to impoſe upon 
a third perſon, not relieved againſt in equity. on the 
agreement, 167—170. „ 5 

extinguiſned by an accident at law, made good in 
equity, if meant to inforce a truſt, 2 vol. 25{—258, 


La BOND 


1. 1 D * » 
BOND CREDITOR | 


loſes his law upon lands, if his A enter into an 
agreement for ſale of them, vol. 2. 58. 
Contra, if the conſideration inadequate, ibid. 
58 —60. | 


| ö OO CATCHING BARGAINS, 


þ with heirs, reverkoners, or e will be ſet aſide 

| ; _ a principle of national policy, 2 vol. 181. 
I 

| notwithſtanding they have been carried into execution 

= if done under the apprehenſion of compulſion, (et 

X | | aſide on payment of what was advanced and legil 

intereſt, 2 vol. 183. 

And io done, idling the money had been 
paid under a former decree in ſupport of the 
contract, ibid. 184. 

Andno ſubſequent act of the heir, though voluntary, 

will help ſuch a contract, if he be under ary 
miſapprehenſion, and not fully appriſed of the 
nature of his right, ibid. 184—188. 

But, if ſuch contract, being free from fraud or im. 
polition, be afterwards ratified, this will bar tie 
relief in a court of equity, ibid. 188, 9. 


m 


 CESTUIQUE TRUST 


may, by his aſſent on an agreement, bind his truſtess 
112. 


CHANCELLOR, 


his authority i in caſes of ideots and Junatics, is, by vit 
tue of a 7 wow juriſdiction, granted under the 10 
ſign manual, 25. 
And u 1 this ground he retains bills brought 1 
, or by lunatics, to ſet aſide conveyant® 


—_  -*- e mae 


D 0 &  —-=. 


— 


CHANCERY, u of, 


- which the cuſtody of infants officially devolves, in- 
terpoſes, and in many caſes reſtrains infants from 
reſcinding their contracts, 40, 41. 


Vide CoN RAC r. 8 


will decree tenant in tail, agreeing that others ſhall 
enjoy his tail lands, to levy a fine, 112. Cee 


Vide TexanT in Tait. 


— 


will decree an heir to perform the agreement of his 

anceſtor, though the latter only tenant for life 
| where it was advantageous to the heir when wy 
| unto, 115—123. | oy 


Vide MorTHER. | 


CHOSE | in Bien. 
Vide As SIGNMENT. | 
CHURCHWARDENS. 


may, by their aſſent, bind the pariſh to a reaſonable 
contract or agreement, I 14. | : 


COMMUNITY 


of 2 diſtinguiſhed from excluſive property in 
m, 4. ER | 


CONCEALMENT 
w:lful and induſtrious, of the truth in a material. point 
by one party to a contract, in order to keep the 
a ground to ſet aſide a contract under the head of 
fraud, 2 vol, 203, 4 Þ 


other in ignorance, and to profit thereby, will furniſh, 


r 


may ariſe by conſtruQion, without conditional _ 


3 


INDE X. 


of a circumſtance diſadvantageous to one party to an 


agreement, ſo as to lead him into a miſconception, 
s a ſolid objection to decree a performance in ſpecie, 
2 vol. 222. OE | 


CONDITION 


annexed to a contract, binds an infant. 


Vide ASSENT. 


$, are either unlawful, or lawful, 261. 
unlawful, added to a contract, varies in its effed upon 
it according to the nature of the contract, and of the 
condition, .. | | 
Examples, 261, 2. 


* 


repugnant to the nature of the contract to which it i 


| * added, is void, 262. 


Examples, ibid. 
Vide'Bowy: 


8, lawful, are of three kinds, 263. 
their natures exemplified, 263, 4. 
impoſſible, annexed to a contract diviſible into ſuch 2 
are ſo when the contract entered into, and ſuch a 
become ſo by ſubſequent matter, 264. 
— - - - - '- - affect them in different ways, 
264. | | SEES . 
Examples, 264— 266. — 5 
8, impoſſible, precedent or ſubſequent affect a contrad, 
to which they are annexed differently, 266. 


. in bonds, operate differently where they 


are part of the bond, and where they are indorſed or 
underwritten, 267. 1 | 
Example, ibid. ER 
s, to be carefully diſtinguiſhed from circumſtances 
annexed which ſeems to import them, but are 


only, 267—9. 85 
YR _ Vide Tims, © 


were 


IN D E x. 


where 2 * would otherwiſe be without remedy on 
a contract, 382. 

that A. ſhall not hurt, endanger, or moleſt B. will: not 
be broken by A.'s purſuing B. for felony, or other 
juſt cauſe, 388. 

to avoid a bond, conceived in equivocal or ambiguous 
language, ſhall be conſtrued in eaſe and favour of 
the obligor, 397. 3 

prevented 1 5 boi dee by the party in whoſe 
favour it is made, is diſcharged, 417. 419. 

of bond ſaved at law, when enforced in _ not- 
withſtanding. 


. Vide Bono, 
CONFIRMATION. 
ſhall receive ſuch a conſtruction as ll not work 2 


wrong to him who confirms, if it may have an ape 
ration otherwiſe, 389. | 


of a . originally oppreſſi ve. 


vide ConTRacT. 


CONFUSION 


| in the civil law, what it is, 436. 


CONJECTURES 


muſt be reſorted to, in order thereby ta diſcover the 
true meaning of parties ta contracts, where words 
are equivocal, or ſentences ambiguous, 376, 377. 
may be drawn from three ſources, 377, 
Firſt, From the ſubje& to which the language 3 is 
Epple ibid. 25 
e - 2h 377380. h 
Secondly, From the effe& or conſequence that 


4 from this or that acceptation of 1 2 
2. 


| Examples, 382-364 
Thü dly, 


INDEX 


Thirdly, From the actions or circumſtance at- 
-tending a tranſaction, 384. 
\_ Bangs 385387. 


. 


CONSIDERATION, 


Vide Conrraer. 


L 1 8 b 


good or valuable, mt: * the baſis of. an x executay 


contract or agreement, or it will not be valid either 


at law or in equity, unleſs it be by deed, 330, l. 

of a contract under ſeal, not enquired into at Jaw, i in 
an action upon it, the deliberation with which the 
inſtrument is made being of itſelf ſufficient to ſup- 


pre it, 332, 3: 


Vide 5 Pacrun. 


— may be in two ways 342. 5 
- - - = - - - by ſome act to done by the one 
party for the benefit of the other party, 342. 
Inſtances of this, 342. 


| however trifling, is ſufficient whereon to ground 1 


action, 344 
of a contract, may be the doing: or permitting ſome- 
thing to be done to the prejudice or loſs df 
one of the parties, 344. 
Inſtances of this, 344-348. 
executed, and entirely paſt, is not ſufficient to ground 
a contract upon, unleſs ſomething meritorious 
' ariſe between the parties, 348, 9. 
Contra, if all but one tranſaction, 349, 350. 


executed, will ſupport a contract, if there was à duty 


before, 350, 1. 
paſt, will be a good ground to maintain an action upon 
A ſubſequent promiſe or contract, where the con- 
ſideration is ſtated to have been at the defendants 
ſiuit and requeſt, 351, 2. 
will not ſupport an action by a perſon ho is a mere 
ſtranger to it, 353. 
moving from'a father, wil ſupport a- contra made in 


favor of a child, 353. | 00 


* 


EB Ev 


of forbearance of ſuit muſt have two, properties, 353- 
Firſt, It muſt be either general, or for a particular 
time certain, and not uncertain, 353, 4. | 
Second, It muſt be from a ſuit or matter in which 
the defendant is chargeable, or, 354 5. | 
At leaſt there muſt be a aur whereon to found 4 
ſuit, 356. 
that is idle and inſignificant i is as none at all, 35 5. 
- Examples, 355, ©. 
being © the day given,” the declaration need not ſet out | 
how the debt accrued, 356, 3 
s, being mutual, the thing ſtipulated muſt oy hes: be- 
fore the conſideration for it is paid, 357, 8 
Diverſities in the application W this rule, 3 58— 
due may be marriage, or money. 


Vide MARRIAGE. 
good, is that of blood or natural affefion, 36 „ % 
Vide Lr, Courts of. 


will ariſe at SS? bak one man entruſting 2 thing with 
another, coupled with that other's undertaking re- 
ſpecting it, 364—367. 

need not be expreſſed in a contract, it being ſufficient 
4 can be collected out of it, from circumſtances, 

8. .. 

implied from. the fact of bargaining and ſelling, 5 
quere, 38. 

expreſs appearing, no other can be implied, 369. 

of a marriage ſettlement, or articles made by a father or 
other lineal anceſtor, extends to all the anceſtor's 
children, and their poſterity, 2 vol. 244. 

Contra, if made by a brother or other collateral re- 
lation, ibid. 244, 5- 

Exceptions to the laſt mentioned rule, where any 
| circumſtances occur, which furniſh a 2 to 
preſume a diſtin& conſideration, 2 * 24 5. 

luſtances, ibid. 245—254. 


„ „ „ 


Vide Corzvanr, kur, Court of. 


+4 


CONTRACTS 


1 b 
© ONT ACS; 
e - 


includes, a feoffment, gift, grant, leaſe, loan, pledge, 
bargain, covenant, agreement, promiſe, &c, 7. h 
has, for its ingredients, parties, conſent, an obligation 
to be conſtituted or diſſolved, 7. 3 
neceſſatily involves the free aſſent of the parties to it, 8, 


Vide AssENT. 


: Pæksons capable to Contra. 


entered into by an ideot or lunatic, as to their own pro- 
perty, inoperative ab initio, 1 1, 12. fn 


Vide SURRENDER, CONTINGENT REMAINDER, 


V 5 1 the acquiſition of 
property, if agreed to in a lucid interval, binds, 13, 
3 ——U— - - - — if not agreed to in a 


lucid interval, may be avoided by heirs or repreſen- 
| tatives, 13. ——_ 
ä - -- =-- - - cannot be avoided by 
themſclves, when they recover their intelleQs, 
14—23. i 5 | 
------- =- - may be rendered inef. 
fectual in reſpect to themſelves, after office found 
upon the writs de idiota, or, de lunatici inquirendo, 


_ Vide CHancetLorR. DRUNKENNESS. | 


binding, though entered into by a perſott of a weak un- 

derſtanding, 30, 33. 1 
Dnleſs there be fraud in the tranſaction, 31. 
Vide E curry. | 


made by an INFANT to turn intereſt into principal, 
e tſtabliſhed in Chancery, being for his benefit, 41, 42. 
made by infants on their marriage, decreed to be bind- 

- 333 | 8 ing 


40D Ex 


ing in equity, 4.2,—the principle upon which courts of 
. equity proceed, diſcuſſed, 42—44. 2 vol. 258, 9. 

Vide MARRIAGE contract, MARRIAGE articles. 
made with an infant, without ſemblance of benefit to 


* 


him, void, 54. : 
| Vide Bond. 5 


„„ „% - « my bo made binding in equity by 
aſſent, when of age, 55. 


Vide FEME CoverT. 


* 


: impracticable at law, 10g. 

| may be efficient in equity, 

. 5 „ N PE, | 

And will bind his executors and adminiſtrators, 
I11, 112. | 


- Vide TENANT in Tail, CesTurQue TrusT, 
CHURCHWARDENS, ANCESTOR, HEIR, Mo- 
THER, COVENANT, EXECUTORS, ATTORNEY, 
STEWARD, JoINT-TENANx Tr. | 


of a woman, made before marriage, binds her after 

taken huſband, 123. | 
by a copyhold for life, where the widow entitled to 
free bench, that another ſhall hold and enjoy during 
his own and the life of his wife, decreed in equity, 

129—131. . 1 

not performed by one party, he ought at law to pay 
er ſuch damages, as he ſuſtains by the ne- 
glect, 137. | | bed gar | 
entered - upon a ſuppoſition of a right, or of a 
_ doubtful right, will be binding in equity, although 
the right turn out to be on the other ſide, 142 144. 
But the parties muſt be acquainted with the na- 
ture of the information they call for reſpecting 

ſuch right, 144145. Fo 


Vide Wactr ConTRACTS, 


- 


for purchaſe, not invalidated by reaſon of a variation in 
| | circumſtances 


1 TEX 


eireumſtances, if not ſuch at which the py par- 
ticularly aimed, and for which he ſtipulated parti- 
cularly, . 147. | 
Examples, 148—157. 
executed and executory, are diſtinguiſhable i in reſpect 
_ - of the ſubjects they may affect, 152. 
executed, will not attach upon things of which the 
perſon contracted is not in poſſeſſion, actually or 
potentially, 152—158. 
Examples, 153. - 
executory, requiring fome new act to give them per- 
fection, will attach on a ſubje& wherein the perſon 
contracting, has, at the time, no veſted intereſt, 159. 
Contra, if no new act to be done, 159. 


Vide GRANT, LESSEF, r. 


to perform things naturally impoſſible, is void, 160, 167, 

Diſtinction between things naturally impoſſible, 
and thoſe which are only impoſſible, to the par- 
ties contracting, by reaſon of their 3 
circumſtances, 161. 


Vide CouRT of Equity. 


DAMAGES. 
& impoſſible,“ its ſignification in equilt , 163. 
muſt be not _ naturally poflible, ut 411 moral 
| fo, 164. 
to do a thing in itſelf unlawful, is void, 164, 5. 
In what ſenſe things may be deemed unlawful, 
 » 165—175: | 
's reftriftive of trading in any particular way in gene- 
ral throughout England, are unlawful, and therefore 
void, 166. 
not to exerciſe a trade within a limited period, void, 
16 
Comra, it not to trade within a certain place, 
167, 8. | 
But 1 muſt be entered into for a ſufficient conſi- 
deration, which it is beſt ſhould appear upon 
the face of i Th 168, 9. 1 
a 


ally 


ful, 


ene - f 


efore 
void, 
lace, 


-onſi- 


upon 


and 


1 DEE 


anda bond if for theſe purpoſes, analogous, 170, i 


Vide Equity, Court of A SSUMPSIT, 
ſimoniacal, void, 177. 


s, militating againſt the principles of morality and pub- 
lic decorum, are void, 182, 183. | | 


| Vide Wages. 
o having a fraudulent object in view, are void, 18g. 
As to cheat government, 185. a 
s, to impoſe upon third perſons, though fair between 
the parties, are unlawful,” 186. g 


Vide AUCTION. 


reſpecting things prohibited from being ſubjects of 
contract by ſtatute law, void, 186. 85 


Vide Boxp. 


for more than legal intereſt, is void by 12 Anne, ſtat. 2. 


cap. 16. 188. | | 
by a bankrupt, or any perſon on his behalf, to pay a 
creditor for ſigning his certificate, void, 188, 9. 1 
Although the money paid be for the benefit of 
creditors, 191—194. | | 
Exception, 194, 5. | 
for inſuring lottery tickets, void, 195. | 
to induce the omiſſion of ſomething, the doing of 
which is a duty in the perſon with whom it is made, 
is unlawful and void, 195. | 


1 


Vide SHERIFF. 


* 


to encourage unlawful acts or omiſſions, is void, 196. 
„ 1885 
Vide Bonn, AsSUMPsIT, WAGER. 
reſpecting things prohibited to be contracted about, are, 


in ſome inſtances, ſuffered to prevail, after they have 
been executed, 201, nnn | 
e Vide 


INDEX 


5 vide E GAMING, Moxer, | 
8 n LoTTERY. 


to do unlawful act may be reſcinded, 207. 
diſtinguiſhed from the wen for performance of it 
207—209. 
Vide Auxurry ACT. 


or agreement verbal, not determined or extinguiſhed by 
being put into 5 218—221. 

the object of which is uſeleſs, is void, 231. 

wantonly affecting the intereſt or feelings of a third 


perſon, are void, 2323 3. 
Vide W AGEBING, ConTRACT. 


wantonly tending to the 8 of ident e eyl- 
dence, void, 233. 

S, diſtinguiſhed into executed and executory, 234. 

s, their ſeveral natures defined, 234, 5. 
s, applicable to all rights, real, perſonal, and mixt, 
235. 

ss their ſeveral natures, Pg 

s expreſs, defined, 236. 

5 conſtructive, defined, 236. 


Vide TyTHes, RectTALs, Excrrion, 
Covkxaxr, LEASE. 


Vide INTENTION, Covxxaxr, ACTION 
upon the Caſe, 4: 


s implicative, defined, 245258. 
Vide BarLMENT, GranT, LEssEE. 
s, are either fi imple, or abſolute, or conditional, 248, 
fimple, its nature, 259. 
conditional, its nature od effect, 259, 260. 
conditional, with a reference, 261. 
Vide Conprrioxs. 


s are written, or underwritten, 269. ; is 
* oundation of the above diſtin ion, e. 8 


r 

the conſideration of which is an act that will produce 
the compromiſe of an intended law ſuit, will ſupport 
an action at law, or a ſuit in equity, 303, 4. | 
s, conſidered as ſuch in equity, ariſing out of inſtru- 
ments having a different effect at law, 313—329. 


Vide Equity, Court of 


may be made out, in equity, by proving it poſetively, 
- 3 - „ - — 25 circumſtanees, from the na- 
ture of which equity will infer an agreement, 320. 


Vide E urrv, Court of. 


may be made out in equity, by proving an inſtrument, 
from the nature of which, equity will infer an agree- 
ment, 323, 4. | 


_ Vide ConsSIDERATION.. 


as it was defined by the Roman law, what, 334, 5. 
s divided, by that law, into nominate: and innominate, 
. | : „„ | 
founded upon a prior moral obligation, is not nudum 
pactum, 351. 1 | 


Vide Nupdum PacTum. 
may, at any time before it is to be executed, be re- 


ſeinded by the parties, if no third perſon concerned, | 
412. | | . 


Vide ExcHANGE, LEASE, AGREEMENT. 


may, in ſome caſes, be reſcinded by one of the parties, 
one, 415. h 
executed and conſummate, if in the power of a third 
8. perſon, or contingency to give it perfection, cannot 
be reſcinded by the parties, 416, 116. 
cannot be annulled after the time for performing it 
paſſed, but it may be releaſed, 416. 7 


Vide RELEASE. 


 diffolved, and the party under obligation diſcharged, 


INDE X. 


if the perſon to be benefited is the D yi it is 
not carried into execution, 29907 


Vide ConD1TION, Corman, 


And the party bound to performance, will be in 
the lame condition, as if the agreement had been 
fulfilled, 419, 420. 


Vide Ricur. : 


of a lower degree, may be determined or annulled, 
by accepting a contract of a CO degree for the 
na ** 423. 


vide Bonn, Jupenx ur. | 


s of equal degres, 46 not extinguiſh or en each 
other, 423, 424. 


Vide STATUTE STAPLE, 83 Rrcoxp. 


=_ A diſtinction to be iel between reciting and 
| corroborating a parol contract, and putting them 

| | under ſeal, 425. [ 
£8 CES ol entered into by deed, cannot be ** or annulled 


by parol, 425, 6. 
x Vide Bono, r. 1 en 
Contra, where a wrong or default ſubſequent, 


together with a deed, give an action to recover 
damages, 426, 7. $ ( 


Vide PAROL AGREEMENT, PAROL Evipexce 


is, generally, diſſolved by the right <2 1 
meeting in the ſame perſon, 438. | | | 
= | Examples, 438. 444- 5 hs 


Vide Bowp, MuTuAL Desrs, Mazzrace. 


may be annulled or altered by act of the e leis 


47 5* 
* Exam ples, 445, 6. 


m be e Pry the 20. of God, 446, 7. 7 


xamples 


8 


1 N DE X. 


4 " - by — collateral ſatisfaction agreed 
upon, r ĩ˙ c. | 
But the act of a third perſon will not vary 
| it, ibid. f 1 
how enforced. bY | A. 


Vide ExEcuTorRy CONTRACTS. 


not properly fraudulent, in the ſenſe of deceit, may 
be relieved . againſt on the ground of inequality and 
impoſed hardſhip on one party, 2 vol. 145—149. 


Vide Covenant, NECESSITY. 
nlected with fraud on the face of it, is void at law, as 
well as in equity, 2 vol. 149. | 


Vide PARTICEPs CRIMINIS, Maxim, 
INADEQUACY OF PRICE. 


from which it is e facie ſelf evident, that one of 
the parties muſt have been entrapped, will not ſup- 
port an action, 2 vel; 449; 77 pie 

roid, on the ground of fraud, is both at law and in 
equity conſidered as a ſecurity, to the extent of the 
n value of the thing contracted about, 2 vol. 159. 
160. | | 


entered into under the impulſe of fear. 
Vide FEAR. 


originally oppreſſive, as well as thoſe gained through 
fear, may, by ſubſequent acts of the party impoſed | 
upon, be rendered binding, 2 vol. 163, 4. 
As by confirmation, ibid. | 3 
Contra, if confirmation fraudulently obtained, 
id , : 
udulent, as againſt third perſons, parties to an origi- 
nal contract, but not ſo to the fraudulent agreement. 


_ Vide Faavs. 


or agreement underhand, although procured after mar- 

rage, if made in fraud of a third perſon, will be ſet 

alde in equity, 2 vel: 171, 3. e 
l.. M 


Same 


Same yo as to a wife deceived by her huſband, 
1" 1D. 1 7J- V 
Or on the ba ibid. 174. 1 
And in theſe caſes of underhand agreements, in 
caſe of marriage, a perſon, though particy; 
criminis, and not urged to what he does by 
neceſſity, will nevertheleſs be allowed to avoid 
his own acts, 2 vol. 174, 5. © 
But a diſtinction is taken where the agreement 
is made between the huſband and wife only, 
Ts and no third perſon is impoſed upon, ibid. 175, 6, 
in fraud of a third perſon, 7. e. where there is actual 
fraud, cannot be rendered binding by a ſubſequent 
promiſe or ratification, ibid. 176. | 
- = - - is not bettered by being aſſigned over 
to creditors, 2 vol. 176, 7. | 


of 


Exception to the above rule, ibid. 197—181, 


Vide, CaTcninG BARGAINS. 


entered into under an undue influence, and under cir- 


cumſtances from whence it may be inferred, that one 5 
party had an advantage over the other, will be ſet 0 
aſide in equity, 2 vol. 189, 190. | 
to abide by the deciſion of a court of equity on the ments. 
| | 1 | # 
7 . Vide Couxr or,EquiTY. upe 


reſpecting an eſtate directed to be ſold before a maſter þ 
will be void, 2 vol. 191, 2 _ | 
to ſtifle a proſecution for felony unlawful, and cannot not 


be executed in equity, 2 vol. 192, 3. t 
Contra, as to an agreement reſpecting fraud, 2 
"Ibid... 


Sed quere, for the caſe ſtated in ſupport of thi 
diſtinction, does not go that length, 2 vol. 193 


; — 195. | 1: 
entered into by truſtees in behalf of themſelves. | b 
Vide BarGains. 


ms be ſet aſide in equity by reaſon of miſtake, B 
. the cauſe of the ag? 
| 83 ment, 2 vo . 196, 7· . | p 


Vide IoNoRANCR of Value, ter | * 
>> * i | . 15 


take, 


gree- 


4 4 4 : 


% 


* 


MIS AP PREHENSION, CONCEALMENT; 


reſpeing perſonal things, and laying in dama ri 


remediable in law only, and not in equity, 2 vol. 215, 
| Vide Bquirty, Gurts off | _. 
to merit the interpoſition of a court of equity in its 


favor, muſt be fair, juſt, reaſonable, bona fide, 
certain in all its parts, mutual; uſeful, made upon 


a good or valuable confideration, not merely volun- 
tary, conſiſtent with the general policy of a well 
regulated ſociety, and free from fraud, circumvention, 


or ſurprize, 2 vol. 221. 
Vide ConcEALMENT, MISCONCEPTION. 


entire, and inequitable in part. 
Vide Equity, Gurt of. 1 
unreaſonable, exorbitant, and made with a perſon of 
w-eak intellects, will not be ſpecifically decreed in 
equity, - vol. 2273 8. | £4 | | | 


Vide EXO0RBITANCY of Price. 


upon equal terms at the time when it is entered into, 
will be carried into execution ſpecifically in equity, 


however unequal it may become afterwards, 2 vol. 


2s „ | Es 

not being made bona fide, is, in equity, a good-objec- 
tion to its not being carried into execution in ſpecie, 
2 vol. 233. 1 8 1 5 


Vide UN gER TAN TY, MUTUALITY. 


merely voluntary, and without conſideration, will not 


be executed in ſpecie, in equity, 2 vol. 242, 3. 
Contra, if it be for a juſt cauſe, ibid. 274. 


Vide CovsnAanT, CONSIDERATION. 
pol, and without conſideration, importing a truſt, 


Oy carried into execution in equity, 2 vol, 
257 8. | 8 


4 


M 2 tending | 


eee 


„ BIT RS iv 


1 N E x. 


tending to encourage extortion, or promote incbriety, 


will not be decreed in pere in r 2 vol. . 259 
2689. 


Vide Serciric Exzcurion. 


not waved by laying dormant, if a good reaſon al. 
ſigned, 2 vol. 260. 
by tenant for life, though ſubjectin nh him to be called 
to an account for waſte, decreed, in equity, to be 
beds him ſpecifically executed 2 vol. 2722 3 - 


CONSTRUCTION 
of FOO and agreements, defined, 370. 


= - > - - - - - ought not in any caſe to carry either 
| beyond the intent of the parties to them, at the 
time of their entering into ſuch contract or agree- 
ment, 370-372. . 


_ Vide RENT Canoe, Trau, IN TEN TIOx. 


5 of the words of a contract, ſhall, in equity, be ſuch x 


will give it effect to the full extent intended, if they 
will in any way bear it, 372. 


Vide Tausr. 


of a Cohtfact as to the manner of i its operation, mij 
vary according to accidental circumſtances falling 
out after it is entered into, and before its com- 
pletion, 30. 
- - = may vary, according to the manner in 
which it is carried into effect, 380, 1. 
the ſame words in the fe a ument may be 
various, if they are applied to different ſubjects, i 
TC to the nature-of each ſubject, 381, 2. 


| Vide Worps. 


which pale * maker of the inſtrument expouk 
to intend an abſurdity, is not to be favoured, 3 89. 


Vide Covenanr, Moxer, Var, Deeps. 
 CONTINGEN 


C 


ety, 
595 


L 


alled 
0 be 


IND 
CONTINGENT REMAIN DER. 
Vide Sy unden. 
COPYHOLD. Wot 
ide AncesToR, FO" Cormanr, be. 


en. Gourts "Si 


COPYHOLDER 


's vue bound by his agreement, and may, in conſe- | 


quence thereof, loſe her free bench, 2 vol. 57. 


e nN 


cannot be attached i in ſhocks, 176, 177. 
uhhocked, not e 355» 350. 


COURT of Chancery: 


| (vide CHANCERY, Court of.) 


as court of equity primarily decreed i in perſonam why; | 


2 vol. 


firſt & began to iſſue proceſs in rem, in the time of James 
irſt, ibid. 


will proceed to a decree, if either the perſon or eſtate 


are within its juriſdiction, 2 vol. , 105 2 
Vide Equity, Court of. | 
COURT- of Equity. 
Vide Equiry, Court of. 
COURTS of Lau. 
Vide 9 Courts of. 
_ COVENANT. 


S 


= — = m — — 
hos pe IR ER — — — — rs 
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- 111 . rea ed ran a on — * 
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F 
e 


entordd into by a woman, before marriage, binds her 
after taken huſband, 123. 

that lefſee ſhall have the corn growing on the land at 
the end of the term, is a good covenant, 156, 157. 

to ſtand ſeiſed of lands to be after purchaſed to the ule 
of another, is void, 159, 160, 

of the leſſor may take effect as a conſtructive agree. 

ment by the leſſee, 241, 242. 
parol, taken as an agreement, 244, 5. 
for quiet enjoyment, covers only lawful incumbrances, 


the import of which is doubtful, may receive a conſtruc- 
tion from the acts of the covenantors, 38 5387. 

for quiet enjoyment will not be broken by any ejectment 

brought by a ſtranger, for ſuch conſtruction would 
be to intend an abſurdity in the covenantor, 390. 

to ſave harmleſs againſt all perſons, underſtood agaiak a 
lawful entry, upon. the ſame principle, 390. 

Contra, if againſt a perſon certain, ibid. 

in a deed to fave a forfeiture, in nature of a condition 
or defeazance in a bond, ſhall be ante favorably 
for the covenantee, 398, 8 

conſtrued according to the general intent, as it ape 
in the context, 40Z—405. 

the performance of which is prevented by the com- 
mand of the covenantee is diſcharged, 418, 419. 

not diſcharged, by 3 up the deed, if not te- 
Ne, 425, 6. 


Vide AccoRD. 


if becomes impoſſible by the act of God, diſcharges, 


446—8. 
But if the intent can be performed, it ſhall, 448 
2450. 
at common law, anttled the covenantee on breach to 


damages only, 2 vol. 2. 
* 


I N D R K. 
8 to ſpecific execution thereof in equity. 85 
Vide Err, Court " 


to inveſt money in hi may hs ried by a deviſe 
of equal eftimation, 2 vol. 125, 6. 
q—æüü—) 2 — by the covenantor 
ſuffering lands of equal value to deſcend, 2 vol. 
126, 7. 
Further obſervations on this 1 ibid. 127—129. 


But the lands purchaſed muſt be o de Ame 


nature as thoſe ſtipulated to be bought, 2 vol. 


127, 8. 


Money deviſed, no ſatisfaction for ſuch land, | 


2 vol. 128. 
to inveſt money in land, will attach upon lands bought 


at ſeyeral times, under the notion of being purchaſed 
in part performance, 2 vol. 129—131.” 


8 
. 


But this lien will not follow ſuch purchaſed lands 


into the hands of purchaſors or Ada 
2 vol. 131, 2. 
Contra, in the l of a deviſee, 2 vol. 132. 
And ſuch purchaſed lands will not be ſubject to 
the debts of the covenantor, 2 vol. 1 32, 3. 
to ſettle lands on the covenantor's heir, will attach 


upon lands e upon him from that anceſtor, 


2 vol. 133, 134. 


Quære, if not as an intended performance, and 


not as a lien, ibid. 134, 5. 
to turn intereſt, on a mortgage, not paid into principal, 


relieved 2xainſt | in equity as fraudulent in the ſenſe * | 


of impoſed hardſhip, 2 vol. 146, 7. 

2gainft the ſtatutes of uſury, will be E againſt | in 
equity, 2 vol. 148, 9. 

ym by way of penalty. 


( 


Vide ConTRACT. 


/ 
* 


in a leaſe, that leſſee ſhall reſide on the eſtate, will 


not be relieved againſt in equity, as penal, 2 vol. 
209 —212. 

to convey copyhold to a baſtard child, will not be car- 
ried into ſpecific execution in 0 being merely 
* 2 vol. 243. 
on 


IJ N D E X. 
on which, an 2 at law will lie to recover rex 
. e 


damages, not 
251—254. 
by huſband, that he Ind his wife ſhould- levy a fine, 
decreed, in equity, to be executed ſpecifically by the 
| huſband, 2 40 171, 2. * 


med voluntary in equity, ibid. 


> es CREDIT OR 


agreeing to take leſs than his debt, if aid at a 5 
his debtor will not be relieved againſt paying the 
whole, if the- debtor fails of payment at the day, 
2 v0}. 213. | 

Contra, if any new MM * ibid. 214. 


C R ED ITOR S. 
| Compoſition with. 


Vide F RAUD CONTRACT. 


DAMAGES 


may ve UBS - againſt a man ; undertaking, ſomething 
men not win his rea, 162, 163. 


0 % . | 


D A * 


2 * 


given. for payment of a debt. 1 
Vide CoNsIDpERAT TON. 


D. E ©; 48. 
(vide Non-saR MEmoIR E.) 


cond; made at the ſame time, to effect one object, 
ſhall be conſtrued as one aſſurance, 410, 411. 


DEVISE 


(vide WILL.) © — 25 d 


by infant of his perſonal eſtate, may make his bond | 
good, 37. „„ 
made in execution of marriage articles, muſt purſue | 
ſy them 3. . to their legal conſtruQion, 
2 vol. 55. | 


DISTRESS, Peer of, 
- (vide RenT-CHARGE) 
DO.UT.BES. 


in the Roman law, deſcribed... 


D 0 UT F A CI A 2 
in the y law, deſcribed, 4 36, 3 75 


ng DRUNKENNESS 
no N for reſcinding a contract or agreement, 29. 
Vide EquiTY, Courts of. 


ca if occaſtoned by management or contriy- 
ance of the perſon contracted with, 30. 


ELECTION 
Vide HR. 
EQUITY. 


/ * 


IN 
EQUITY, Courts of, 
will relieve a weak man from his contract, if pradiſe 


upon by impoſition, 31. | | 
or haraſſed, or rendered uneaſy, 32. - 


will affift creditors in making the ſeparate property of 


the wife, liable to the ſatisfaction of their debts, 
102, 103. 1 | Is 
will not make a decree againſt a feme covert, having 
ſeparate eftate, for payment of a ſum of money 
generally, 104, 105. „„ „ 
will decree the heir of tenant in tail having power to 
leaſe, to carry into execution a covenant for a leaſe, 
127, 128. . | 


Vide JoixnT-TENANT, CONTRACT. 


= = = Carry into execution a contract for lands ſtated 


to be tythe free in particular, although the lands be 
ſubject to tythes, on an abatement of price, 148. 
So, if the particular ſtate a manor, and there be 
not one, 149. . 
Contra, if expreſsly ſtipulated that the lands are 
tpthe free, or that there is a manor, 150. 
will not decree a ſpecific execution of a contract by a 
man, to ſel! eftates that are the property of another, 
161. | 
in deciding on bonds to reſtrain trading, advert to the 
object of the bond, whether damages or a penalty 


was intended, 171, 2. 


| will not retain a bill for an allowance for attending 28 


a pufter at auctions, 186. 


Vide FRAU ps Statute of, MASTER in Chancery, 
| PURCHASER, SALE, SOLICITORS, SPECIFIC 
EXECUTION. : | 


confider themſelves as not reſtrained by the ſtatute of 
| Frauds, from carrying parol agreements ſpecifically 
into execution, when there is no danger of fraud or 
perjury, 292—312. _ = | 
will carry an agreement into ſpecific execution, thoug" 
not in writing, if it be confeſſed by the defendant, 
- Aba} Vice 


IN D E X. 
Vide PAROL. AGREEMENT. 

2 not decree the ſpecific execution of a parol agree 
ment, given in evidence to rebut fraud attempted to 
be practiſed in enforcing a written agreement, 294, 5. 

will decree the ſpecific execution of a parol agreement 

part performed, 295—312.. 


Vide PERFORMANCE. 


: j . 
->- — — — - - — — - - - - of a marriage 


treaty, for payment of a portion, written but not 

ſigned by the parent of one of the parties, no 

holds back fraudulently with intent to entrap the 
parties into a marriage without the portion, 298, 

. be „ 
* the ſpecific performance of an agreement 
made out by a letter under the hand of a third per- 
ſon, if proved to be written with defendant's aſ- 
ſent, 299. „ | | 
will. infer an agreement, from any written inſtrument, 
expreſſing the intent of the parties to ſtipulate for 
ſomething collateral to that which the inſtrument 
itſelf, prima facie, imports, 313, 314. 


Vide Bond, WARRANT of Attorney. 


will imply an agreement, from a ſecurity! releaſed, 
diſcharged, or defective in law, where ſo to do, 
will produce juſtice between the parties, 314—317. 


Vide A$$IGNMENT, CHose in Aon, 
AWARD. . 


will imply an agreement, by one holding a benefit 
under a leſſee, to join him in renewing, the leſſee 
undertaking to ſecure to him who holds under him 
the fame benefit under the new leaſe, 320. 


Vide ConTRACT. . - 


will, by intendment, preſume circumſtances to have 
conſtituted part of an agreement, the exiſtence of 
fuch circumſtances being abſolutely neceſſary to have 


effocted 


— 


/ | %. 


INDE X. 


EQUITY, Cure of, 


will relieve a weak man from his contract, if practiſed 


upon by impoſition, 31. | 
or haraſſed, or rendered uneaſy, 32. - 
will aſfiſt creditors in making the ſeparate property of 
the wife, liable to the ſatisfaction of their debts, 
102, 103. „ = | 
will not make a decree againft a feme covert, having 
"ſeparate eftate, for payment of a ſum of money 
generally, 104, 105. „ 9 


will decree the heir of tenant in tail having power to 
leaſe, to carry into execution a covenant for a leaſe, 


Vide Jolxr-TENA NT, CONTRACT. 


- - = Carry into execution a contract for lands ſtated 
to be tythe free in particular, although the lands be 
ſubject to tythes, on an abatement of price, 148. 

So, if the particular ſtate a manor, and there be 
not one, 149. . 

Contra, if expreſsly ſtipulated that the lands are 
tythe free, or that there is a manor, 150. 

will not decree a ſpecific execution of a contract by a 
man, to ſell eſtates that are the property of another, 
161. | | | 


in deciding on bonds to reſtrain trading, advert to the 


object of the bond, whether damages or a penalty 
was intended, 171, 2 . © „ 
will not retain a bill for an allowance for attending as 
a puffer at auctions, 186. | 


Vide FRaups Statute off MASTER in Chancery, 
PURCHASER, SALE, SOLICITORS, SPECIFIC 
EXECUTION- 


conſider themſelves as not reſtrained. by the ſtatute of 
Frauds, from carrying parol agreements ſpecifically 

| into execution, when there is no danger of fraud or 
perjury, 292—312. | | 


will carry an agreement into ſpecific execution, though 
not in writing, if it be confeſſed by the defendant, 


W Vice 


TN D E X. 


Vide PaROL AGREEMENT. 
: = 


- - - not decree the ſpecific execution of a parol agree- 
ment, given in evidence to rebut fraud artempted to 
be practiſed in enforcing a writteu agreement, 294, 5. 

will decree the ſpecific execution of a parol agreement 

part performed, 295—312. _ | 


Vide PERFORMANCE. 
—̊V— z === = - = - - - of a marriage 
treaty, for payment of a portion, written but not 
ſigned by the parent of one of the parties, Who 
holds back fraudulently with intent to entrap the 
parties into a marilage without the portion, 298, 
. TH | | 
3 the ſpecific performance of an agreement 
made out by a letter under the hand of a third per- 
ſon, if proved to be written with defendant's aſ- 
ſent, 299. „„ | „ 
will infer an agreement, from any written inſtrument, 
expreſſing the intent of the parties to ſtipulate for 
ſomething collateral to that which the inſtrument 
itſelf, prima fucie, imports, 313, 314. | 


Vide Bond, WARRANT of Attorney. 


will imply an agreement, from a ſecurity releaſed, 
diſcharged, or defective in law, where ſo to do, 
will produce juſtice between the parties, 3 [—317. 


Vide ASSIGNMENT, CHOSE in Aion, 


will imply an agreement, by one holding a benefit 

under a leſſee, to join him in renewing, the leſſee 
undertaking to ſecure to him who holds under him 
the ſame benefit under the new leaſe, 320. 


_ Vide ConTRracr. . 


will, by intendment, preſume circumſtances to have 
conſtituted part of an agreement, the exiſtence of 
ſuch circumſtances being abſolutely neceſſary to have 
| | | | effocted 


— 


| | IN d 

effected the manifeſt intent of the parties, although 
no poſitive evidence of their exiſtence is extant, 
3247 5- 

will, from a ſubſequent wanſion, raiſe an agree. 


ment acceſſory to a precedent tranſaction, . where cir. 
cumſtances warrant ſuch an Inference, 325329. | 


1 Vide RECEIPT. 


will not, unleſs under particular circumſtances, decree 
the Seide execution of a covenant under ſeal, if 
merely voluntary, 341, 2 

conſider the. eſtabliſhment of the peace of a family, 
- a good conſideration to ſupport an agreement, 
* 7 

— =- the compromiſe of a doubtful right, a good 
foundation of, and conſideration for, an agreement, 
363, 4. 

will ae the execution of a voluntary contract, when 

* it is a meaſuring caſt between an executor and heir 

at law, in favor of the wes, 369. | 


_ Vide r 


Vill relieve parties against their words uſed in enen 
7 when they would otherwiſe operate in events, which, 
could they have been foreſeen, would have been 
excepted, 393, 4. 
will decree the ſpecific execution of a parol agreement, 
in part executed, the object of which is to alter a 
written agreement, 428, 9. 
But a very clear proof of ſuch parol agreement 
will be required, 429, 430. 
Further obſervation on this ſubject, ibid. 


«Vide PAROL Evipexce. 


begin to Ales a juriſdiQion as to hs ſpecific perfor- 
mance of agreements in Edward We 4th's time, 
2 vol. 4, 5 
But their juriſdiction therein was not ſettled until 
Charles the 2d's time, 2 vol. 6, 7. 
8 can decree a * execution of agreements, 


: Vide 


2 vol. 7, 8. 


L* F N 
Vide Coun: or CHANCERY. | 


collaterally, and in conſequence of an agreement, 


judges concerning matters not originally within its 
juriſdiction, 2 vol. 10. 5 ä 


will decree any contract that ought in foro conſcientiæ to 


be performed, 2 vol. 10, 11. | 
—— an agreement with a ſecond wife, notwith- 
ſtanding there be a firſt wife living, 2 vol. ibid. 
will not decree alimeny, but will decree an agreement 
for a ſeparate maintenance in nature of it, 2 vol. 11. 
will decree an agreement reſpecting copyholds, 2 vol. 
12, 13. ©, 5 wn 6 | "EI 
- - - - - - in ſome caſes, where there is no remedy 
at law, 2 vol. 14, 15. 1 a 
exerciſe a diſcretion, in caſes of agreements, and con- 
ſequently if there be any material objections to car- 
rying * executory contract into execution, 2 vol. 
14—16. N | 
3 unleſs in particular inſtances, decree a ſpecific 
execution of an agreement whereon damages cannot 
be recovered at law, 2 vol. 16. be gy 
Inſtance of an exception, ibid. 
Farther obſervations on this head of Equity, 2 vol. 
17—19. | | 5 
require, * on who applies for their aid, ſhall have 
9 all that was contradted for on his part, 
2 vol. 19. | 
Nor in his having been prevented by the act of 


God, be any excuſe for not having done ſo, if 


5 he had time to accomplith it, 2 vol. 20, 1. 
The practice of courts of equity and of law, 
ſimilar in this reſpect, 2 vol. 21, 22. 
Exception, where the party coming for aid has 
performed part of his agreement, and is in no 
default, is not in fatu quo, 2 vol. 22—26. 


take a difference, in reſpect to carrying into execution 


agreements on marriage, and other agreements,” in 
reſpect of the rule above-mentioned, as to perfor- 
mance being ſhewn on the part of the perſon applying, 
2 vol. 26-28. +4. | 
Exception to this exception as to marriage agree- 
ments, 2 vol. 28—3 1. 
| will 


will decree part of a ton wt, where other part 
of it is rendered illegal by the legiſlature, er par 

the time of entering into ity and its ame, | 

2 vol. 31—33. | 

will, where the entire 3 of an agreement 
is prevented by the act of God, or accident, decree 
a part performance, if the vendle is ſatisfied therewith, 


2 vol. ** 3. 


Vide PURCHASER. | 


- dodero a hunts execution of contracis and agree. 
ments for ſale, c. upon the principle that the ven. 
dor, &c. is, by virtue of the contract, become 2 
truſtee, 2 vol. 38. | 

on application for a ſpecinc performance e of covenants, 
decree it or not, according as the intention of the 
parties appears to have been to rely and depend upon - 
the ſecurity of the covenant only, or _— 
2 vol. 3840. 


vide TENT 
conſider a vendor under an executory agreement, as a 
. truſtee for the vendee ; and all perſons having claims 
upon him (the vendor) as ſubject to the conſequences 
that follow from that inference, 2 vol. 57, 8. 


Vide Boxp CnxviroR, beer Cxxpi- 
TOR, Mok rGACEE, VENDEE, Moxkv, 
LanD. 


3 money contraſted to be laid out in land, 
as 5 land, and vice verſa, 7 vol. 83, 4 


. a 


But this rule of equity only applies where the con- 
tract to do either is poſitive; for if there be a 
power of election in one of the parties, ſome 
circumſtance muſt be that evinces an election 

made, or the fund will be taken in its * | 
— 2 vol. 84, 5. 


And 


wn ww e 2 


N D E x. 


- And the a which effects the tranſpoſition, 
muſt be ſuch as the parties are entitled to ca 
into execution in a court of 3 2 vol. 


85, 6. _ 


Vide Money, Covars of Law. x 
; LY 
will decree the ſpecific execution of an agreement, 
notwithſtanding the inſertion therein of a penalty 
in caſe of non-performance, 2 vol. 136, 7. 
Exception, if the object — the agreement be da- 
mages only, 2 vol. 137, 8 | 
- - - -, if new matter come out reſpeRing an agree 
ment, againſt which a decree has been made, ſup- 
port the agreement on an application by other 
parties not bound by the fofmer Goren, 2 my. 
138—140. | 
1 : 3 of fact ariſes on à bill f. ſpecific exe 
cution of an agreement, direct an ile at law to 
aſcertain it, 2 vol. 140, 1.“ | 
will, on an agreement for a purchaſe of land, take 
care that there are uſual covenants in the convey- 
ances, if ſo ſtipulated, 2 vol. 141, 2 | 
Contra, if the contract a 2 | perſonal thing, 
ibid. 
- - - = "decree a loſing : as well as 2 beneficial bargain, 
2 vol. 142. 
- - - - relieve againſt unreaſonable contracts or agree 
ments, 2 vol. 143. 
On refunding what has been bona fide paid, and 
making allowances for improvements, &c. ibid. 


Vide UNREASONABLENESS, F RAUDULENT) 
. CONTRACT. | | ; 


will, on relieving againſt an eden advaringe 

taken in a bargain by one party, decree ſuch party 
to refund what he has e more than is due, 
2 vol. 151. 


will not ſet aſide a bargain on the ground of inadequacy 
of price. | 


Vide In Ap QUACY of Price 


will relieve againſt a contract entered into under the 
"ou of fear. | 


vide 


5 IN DSE x. 


Vide FEAR. 


will rectify errors in their proceeding, notwithſtandin 
any agreement of the parties reſpecting them, 2 vol. 

„ . 

requife the party filing a bill for performance of x 
contract, for non-performance of which a penalty is 
recoverable at law, to waive it, 2 vol. 204, 

will not ſuffer any advantage to be taken of a penalty, 
if the ſubſtance of a contract may be obtained with. 
out levying it, 2 vol. 204. _ | 


o 


Gwe > Mo |= = =- = Where compenſation can 


be made, ibid. 205. 1 
Contra, where the agreement operates by way of 
2 penalty, unleſs compenſation can be made in da- 
„ . % mages, ibid. 205—207. IH 

wr” Same rule, where contract, though it ſeems to 
operate by way of penalty, does not really do 

ſo, ibid. 207—212. | 
So it is where a condition, though penal in effcd, 
is voluntary, and in favor of the party to luttc 
by it, 2 vol. 213, 214. | | 


Vide CREDITOR. 


will relieve againſt the penalty of a bond for perior- 
mance of covenants, after ſending the parties to a 
trial at law, to aſcertain the damages, 2 vol. 214. 
cannot decree the performance of a contract reſpect- 
ing perſonal things, if the agreement be denied, and 
- the relief demurred to, 2 vol. 216. 


Vide Cox TRAcr. 
Contra, if the relief be not demurred to, but the 


defendant anſwers, 2 vol. 216. | 
And if the agreement be denied in the anſwef, 


and proved by one witneſs only, the court wil. 


make an order to try it at law, and retain the 

caſe upon the equity reſerved, ibid. 
Exception alſo to this rule, where the matter d. 
fraud is mixed with the damages, 2 vol. 216 
5 | | 
g . Or 


1 N D E W 


Or a ſpecific execution is neceſſary to do-effeQual | 
juſtice, ibid. 217-220. 1 5 . 5 


8 n > 


will not apportion relief, where a conduct is entire, 


, and inequitable in part, 2 vol. 226, 7. | 
n will not make a decree, that will be vain and nugatory; 
or direct that which will be uſeleſs, 2 vol. 235. 


E Voice Mons. 

will, in caſes of truſts, fraud, and accident; carry cons 
tracts into ſpecific execution, which are extinguiſhed 
and gone at law, 2 vol. 254—258. 


: - - = Carry an agreement between a father and his chil- 
10 dren, made with a view to à juſt and proper family 
jo arrangement into execution, although the father uſe 


his coercive power to precure it, 2 vol. 264, 5. | 
will decree a ſpecific execution of an agreement, not- 1 
withſtanding it be objected, that the ann 
had no intereſt in the thing eontracted about, at the 
time of entering into the agreement reſpecting it, 
2 vol. 265, 6. „ e 
Notwithſtanding it be evident from the parties own 
ſhewing who files the bill, that he had not a 
good title to the thing to be conveyed, ibid. 
the ſpecific performance of marriage articles, 


(1 


) A 


a. notwithſtanding a charge of adultery or elopement 
of poſitively made, 2 vol. 266, 7. | 3 Fel 
ee--=s - - - - - of an agreement, al- „ 
oy it refer to foreign cuſtoms or uſages, 2 vol. ; 
2 3. Os | = f 5 8 ; 
ee „„ ee ie a ee though one party be 
in goal, if it be done in a fair manner, 2 vol. 268. 
the will, when the public intereſt concerned, decree a ſpeci- 
tic execution of an agreement, although all perſons 
_ concerned are not parties to the ſuit, 2 vol. 268, g. 
arts will decree a ſpecific execution of a contract, notwith- 
FR ſtanding it appears that the party bound cannot alone, 
| and without the aid of others, perform what he has 
15 ſtipulated, 2 vol. 27 7, 2. e pro gen | 


Vide CovenanT, CONTRACT. | 
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time limited for performance of-it i is elapſed, 2 vol. 
2725 


: will ys the (cific: execution of a contract made 


with a perſon who afterwards becomes a Junati, 
- againſt the truſtees of an BENE: contracted about by 
him, 2 vol. 273, 4. 
e if the legal eſtate in hirpſelf, ibid. 
Vide ConTRacT, VorunTary, orreun 
EXECUTION, | 5 p 


eſſential in contracts, its aan 2 50, 151. 


— 


EVIDENCE 


of an n agreement in equity 


Vide Eqyiry, Court of ConTracr. 


at 15 and in equity, generally governed by the * 


we; 4 38. 


— 


- 


reien 


in a deed indented, is an agreement, 2 38246. 


Obſervations 2s ibid. 


EXCHANGE 


of land, by deed, may, before enn, | be annals 
deed, 413” 


EXCHANGE o Gui, 


| 8 it aroſe. 


EX ECU 


Ile 


d b 


t 


INDEX. 


— 


r* o οο s 


of ever perſon. implied in himſelf, 128, 4% +=: 
and teſtator eſteemed ſo far the ſame perſon, that the 
former may permit a ſet- off to 4 debt due to the 
latter, 440 8 
of the vendor of an eſtate, may, by bill in equity, 
compel an agreement for ſale to be ſpecifically exe- 
cuted by the heir bf the vendor, and the purchaſer, 
2 vol. 83, 84. : 
included in a truſt to lay money out in lad although 
not named in the truſt, 2 vol. 92—93. | 


Vide Banc GAIN C1 Tra: | 


'EXECUTORY CONTRACTS 


at common Low, were in general conſidered only as 
perſonal ſecurities, and the non- performance thereof 
entitled the ey byes thereby to damages only, 5 
2 vol. I. 


vide Covenant. 


fell under the juriſdiQion' of courts of equity, which 
deal with the corrupt conſcience of the party refuſ- 
ing to perform what he has ſtipulated, 2 vol. 3. 

were, in ſome cales, enforced ei at common 
law, 2 vol. 4- | Rn ? .(. 


Vide Eggers, Courts of. 


e conſidered in equity, as cn from the time of 
their being entered into, unleſs ſome other time 
appointed for exeoution, 2 vol. 55—57. 

And this rule extends not only to a vendor, but to 
all claiming in under him, ibid. 57. 


| Vide CopyyoLDaR, EgurTy, Courts . 


* 


EXORBITANCY of Price, 


- 


N 2 | uncoupled | 


— 


been determined to furniſh a ground for a court of 


— 


uncoupled with circumſtances of fraud, has not 8 


— 


contract, 2 vol. 228. | 
Exception, if the party in whoſe favor the price 
is taken, is incapable of performing his part 
| both literally and effectively, ibid. 228—232, / 


equity to refuſe to decree a ſpecific execution of ; 


* * , - 
— of 1 
— 
. . * : 


: : : 5 : | : \ 
FACIO UT DES, 
in the Roman law, deſcribed, 336. | 


| FACIO UT FACIAS, 
| in the Roman law, deſcribed, 336. 


'FE AR, | 


| occaſioned by unlawful violence by one party to a con- 
tract towards another, is a good ground of equity for 
| ſetting aſide an „rag 2 vol. 160— 162. 
Or, by a third perſon, if the party were cogni- 
| zant of it, ibid. F 5 
ariſing from a juſt awe or dread of a third perſon, 
being a lawful ſuperior, and exercifing his authority m 
for a juſt end, will not invalidate a contract, 2 vo. 


162, 3. | 


- - Vide ConTRAcT. 
+ FE LON Y. 1 
COContract to ſtifle a proſecution for it. 


. ha 
| Vide ConTracT. 


FEME 


con- 


ty for 
ogni 
erſon, 


hority 
2 vol. 


ME 


IND E x. 


F EME COVERT - 


cannot avoid fine on ground of dureſs, 22. Ns 
cannot, at law, bind herſelf on her huſband, by any 
contract or agreement for money borrowed, or the 
like, 59, 0. JFC pr OWLS 
Contra, in equity, if it be for neceſſaries, &c. 60. 
Or, if ſhe has ſeparate property in truſt, in real 
or perſonal eſtates ; of which a court of equity 
will take notice, and give effect to her con- 
tracts reſpecting it, ibid. „ 
Although her truſtees do not join, unleſs their 
aſſent be made eſſential by the deed creating the 
truſt, 60, 61. ; 1 8 
But to conſult the truſtees is always prudent, 62. 
' acquieſcence in a court of chancery, will operate as a 
virtual appointment of ſuch truſt fund, ibid, | 
engagement affecting the truſt fund, may be enforc- 
ed in equity, although her huſband out of the reach 
of proceſs, 62, 63. 5 | 
and her truſtees will be compelled, in equit 
the produce of ſuch truſt fund to the 8 
her general engagements, 63, 64. 
's agreement with her huſband reſpeCting this truſt pro- 
perty, operates as an appointment, 64—73. | 
And the law is now held to be the ſame, although — 
no truſtees are interpoſeddt. io 


* 


, to apply 
{charge of 


Vide Bonn. 


may, by acts done after coverture determined, render 
her contracts, pending her coverture, efficient, 73 


may, if her huſband has abjured the realm, ſue or be 
ſued at law, 75, 76. | | * 
And the law is the ſame if he be tranſported, 76. 
Or, if ſhe marry an alien enemy, 77. 5 
living as a feme ſole on a ſeparate maintenance allowed 
her on a ſeparation after marriage, may be ſued on 
a contract for goods ſold to her, 77—80. 
having ſuch a ſeparate eſtate, and living apart from her 
huſband, has a moral capacity of contracting in the 
lame extent at law, as if ſole, 81. - * dog 
S 


1 D 


As by bond and judgment to ſecure I an 1 annuity, 
81289. 
The principles of the e in which this 
| point has been decided, diſcuſſed, $9g—108. 
may bind her huſband by her contracts, where his aſſent 
way be preſumed, 93, 94- 


8 diſability to contract, "A firſt principle 0 of the common 


law, 97 2 
Vide Equity Cars of 10 Hats of, "= 


RATE ESTATE, SEPARATE MaiNnTENaxCcr, 
Corner. 


4 


entering jointly with her huſband into an agreement for 


the benefit of her eſtate, will be bound thereby, 108. 
may diſpoſe, by will, of her ſavings out of property, 
"bbs has a ſeparate intereſt in by aſſent of her bu 
band, 111. 
| aſſenting in chancery to an agreement by her huſband 
to convey her lands, will be decreed to carry it into 
execution, 124. 
But the money ariſing therefrom in truſtees hands, 
will not be liable to her huſband's debts, ibid. 
permitting her huſband to receive the intereſt of her ſe- 
parate eſtate, is conſidered in e as having aban- 
ones ; it to him, 421, 2 
But this may be rebutted by parol proof to the 
cContrary, 423, 4 
cannot, by a bare contract or deed, alter the nature of 
money realized, 2 vol. 124. 
may come into the court of chancery, and conſent to 
| take it as perſonal eſtate, 2 vol. 125 
U—U—U H—Pẽd ũ ! vx cc and conſent to 
the diſpoſal of money to be Jaid out in land, and ſet- 
tled on her in fee, Sc. 2 vol. 287, 8. 
—U—U—U— — cc: and conſent to 
the diſpoſal of her huſband's money o to be inveſted in 
land, 2 vol. W 


vide ReLeasr, 


FEOFFMENT. 


Vide Non-SANE MEMoRIE. 


; FORFEITURE 


„ - 


1 FORFEITURE. : 
Nis Fe e OR f 
Vide LESsEE, ConTRACT. 
nt . 1 „„ 
on | F R AU D. 
Vide LESSEE, MoRTGAGEE. . 
1 collected or inferred from the nature and circumſtances 
: of the tranſaction as being an impoſition and deceit 
upon other perſons, parties to the original contraR, | 
for not parties to the fraudulent agreement, furniſhes a 1 | 
g. head under which contracts are relieved againſt in ; 2 
ul: Vide ConTRACT. . | 
nd in a contract, in reſpe& of perſons who ſtand in a re- 
nto lation to be affected by it, or the conſequences of it, : 
| furniſhes a head of equitable relief, 2 vol. 167—170. 
ds, on a compoſition with creditors, by deſtroying the equa- 
. lity, which was the inducement to the creditors to 
ſe- come into it, relieved againſt in equity, 2 vol. 170. 
an- in ſuch caſes, need not be upon an article contracted 
for expreſsly, 2 vol. 170, 1. | 1 Hs 
the , agreement reſpeCting it, in the ſenſe of impoſed 7 
hardſhip, a diſtin head of equitable relief, 2*vol. 
> of 145—149. | bs 
| Vide ConTRacT, CONCEALMENT, 
EO FRAUDULENT. | 
t to ; | „„ 4 | 
ſet- FRAUD 8, Statute of, | 
t to its object, 269. „ | 3 | "is 
din deterred courts of equity from retaining ſuits for the | 
ſpecific execution of parol agreements, 270, J. 
conſtrued not to attach upon parol agreements, which by 
are in their own nature free from all danger of fraud 
and perjury, 277. TS ae 8 
Examples, 272—275. 291. 
Vide SALE Judicial, PURCHASERS, MAsπ ER in 
5 Chancery, Sol iciroks, EquitY, Courts of. 
RE 5 | | held | 


INDEX. 


held not to attach upon an agreement reſpeQng city 
orphans, 275. 
in conſtruction, applies to all agreements, as well thoſe 
made on marriage, as thoſe on ſales, c. 276. 
- - = = - -- - - as well to agreements reſpedtin 
ſecurities upon, as ſales of land, ibid. | 
„ as to agreements not to be performed within a year, 
does not affect h reſpecting lands or tene. 
ments, ibid. 
. provides, that an agreement or memorandum thereof 
ſhall be in writings Sc. 277. | 


Vide Worms. 5 LzTTER, Equity 
n 7˙ PAROL AGREEMENT, 


FREE BENCH. 
Vide CopyHoLpER. | 


GAMESTERS 


. relieved, in equity, as to money V loſt and paid, 
2 vol. 1 505 + 


GAMING 


when money | Joſt at play not recoverable, 202. 
Policy, 


— 


N vide Money. 


contract, diſtinguiſhed from ſecurities given at gam- 
ing, 2079. 


* 


G A 0 l. E R. 


5 Wie Assuursrr. | 
GRANT. 


1 N D E xXx. 


GRANT. 


| vide Nox-5ane 2 


will not 1 upon things which are not in EY poſſeſ 
ſion of the grantor, either actually or N 


153. 
Tom D1sTREs8. 


% 


to attorn for hacks to be purchaſed, A void attornment, 
153, 1 1 
1 oor — any right which the grantor has not at 
the time of the grant, 154. | | 
that an obligation to be hereafter made thall be void, is 
not good, 155. 5 
| will not transfer or Labs that, in which a man hou 
only an inchoate title or intereſt, 155. 


Vide Ixpucriox, INSTALMENT. 


— 


of all the ik that the parſon ſhall kite] in ſuch a year, 
is a good grant, 150. 


afterwards acquire, is a good grant, 159. 

or a leaſe of tythes to a pariſhioner for a year, not good, 

qua ſuch, unleſs by deed, but may be ſupported as an 

agreement, 236. | 

of a thing, ſhall, by implication, include whatever is 
neceſſary for the enjoyment of it, 256. 

of trees, includes leave to come and fetch them, 257. 

of land, implies a grant of a way to it, ibid. 

to lay leaden pipes, includes the right to enter and dig f to 

mend them, ibid. | 5 

ſhall receive a reaſonable conſtruction, 377» 8. 

although conceived in general terms, ſhall, in conſtrue- 

tion, be applicable only to —_ in which the grantor 

has a gh of . 388. | 


HALF 


of authority to demiſe for years lands, the grantor ſhall | 


HALF BLOOD 


15 an equal objection to being heit to money agreed to 
be laid out in land, as to being heir to the land itſelf 
2 vol. 107-109. 


, T1. 


of a copyholder, where bound by act of his anceſtor, 
8 Vide ANCESTOR, | 


in borough Engliſb (i. e. youngeſt ſon) bound by the 20 
of his anceſtor, and decreed in equity to convey pur. 
ſuant to his anceſtor's agreement, 115. | 
„where his anceſtor was only tenant fer life, decreed to 
perform an agreement clearly - beneficial to himſelf 
when entered into, 115—123. Fi, 


Vide TENANT IN Tail, 


.claiming under articles which have been executed by 
ſettlement” varying from them, taking other eſtates 
of his anceſtor by deyiſe, ſhall be put to his election, 

„„ ee 8 

of the huſband entitled to money of the wife, ſtipulated 
to be inveſted in lands, although no proviſion made 
reſpecting it in failure of iſſue of the marriage, 
2 vol. 94. OS 


4 
of the half blood. 


Vide HaLF BLoop, 


HEIRS MALE. 


: 1 ſettlement, do not include grandſons by the ſettlor's 
daughter, 393. . 
1 \ - IDEOTCY. F 


* 
3 
* 


1D EO TS 


v be taken advantage of on the general iſſue, 11, 12. 
af, ; TS ng 


TDEAUTI 


incapable of entering into contracts or agreements to 
bind themſelves or their own property, 11. | 

ire competent to acquire property by a derivative 
title, 13. | in 


Vide ConTRACT. 


bound by acts done in court of record as fines, recove- 
ries, &c 21. | : 


- Vide LunaTic, © 1 Ne 


IGNORANCE F Value 


reefting a claim, capable of being preciſely aſcer- 


by a | tained, is a ground, in equity, to ſet aſide a contract, 
dates entered into under an idea to part with ſuch claim, 
tion, upon conſideration of having the full value in ex- 
wed change, 2 vol. 1979—200. „ 
_ And a ratification, of ſuch a contract made under 


the like conception, will not alter the caſe, 


1age idid. 199. 


Vide ConTRACT:. 


IMPOSSIBILITY. 
Vide ConTRACT. f 


ttlor's INADE U A C Y off Price, 

a ſtrong inducement to a court of equity to ſeize upon 

any other circumſtance, as a ground for refuſing, 
| | their 


TCY. 


„ * 5 £ * 8 * . 
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— 2 
of L . 4 - 
m_ 4 a * * Fl — . 
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their aid to enforce the execution of a contra, 
2 l 6% // ⁊ͤ ( 
abſtracted from all other conſiderations, is no ground 
in equity, for ſetting aſide or relieving againf 3 
= Soatndh, 2 wol. I. „ 
Contra, if it be an inadequacy founded on cir. 
cumſtances that ſhew the party not to have 
contracted freely, 2 vol. 152. 8 
| As, if it were entered into under the impulſe of 
a diſtreſs in one party, known and taken adyar. 


tage of by the other party, 2 vol. 152—156, 


"IIS. 


' Vide Anwvity. 


founded upon an impoſition, practiſed by the buyer 
on the ſeller with regard to the value of the thing 
in contract, is a ground to ſet aſide the bargain, 
n 1 ne | | | 
furniſhing ſelf- evident demonſtration, from the intrinſic 
nature and ſubject of the bargain itſelf, of fraud, 
ſeems to furniſh a ground to invalidate a contract in 
_ Equity, 2 vol. 1579—159, | 


Vide CONTRACT, 


INCONVENIENCE 


general, a ſufficient reaſon in law, for admitting a mil 
chief in particular, 23. \ | 


t 
INDUCTION 
gives the ſeiſin of eccleſiaſtical promotions, previous to 
which no grant can be made by the owner to trans 
or incumber it, 155. : | 
| 7 


INFANT. 


% 


cannot avoid a fine, recovery, or ſecurity of record, 
aſter he comes of age, 21, © | 
| under 


inſie 
raud, 


& in 


| mil 


ous t0 
ransfer 


record, 
under 


INDEX. 


ler in incapacity to grant or convey his property by 


deed, not-of record, 32, 33, 
Such deed, therefore, abſolutely void, ibid. 


But conveyances by act of law, void or not as 
againſt an infant according to their effect; if 


there be a ſemblance of benefit, then they are 
only voidable, otherwiſe void, 33. 


" Vide SURRENDER, - 


his incapacity of a mixed nature, -partly phyſical, and 
partly moral, 34. 5 3 


bound by his contract for diet, apparel, c. ibid. 


- - - - - - promiſſory note for board and lodging, 
ibid. - 5 Ex 


-- as a leflee, if he enter, provided the rent not 8 


greater value than the leaſe, 35. 
- = - - » - - - covenant to ſerve in huſbandry, ibid. 


„ - ſingle obligation for a ſum actually 


laid out in neceſſaries, ibid. 
— == = a preſumed agreement, ibid. 


his power of contraCting at law, does not extend further - 


than for neceſſaries, education, and lodging, 36. 


not ſubject to debt contracted as a trader, ibid. 


OT, os ö 
for repairing houſes, ibid. or, 
by a ſtated account, ibid. or, 
by a covenant to ſervey ibid. 


Vide Box, and ſee exception DE Isg 


bound in equity to pay money lent to him, and applied 
by him to pay debts for neceſſaries, 37. 


ſhall have the benefit of all contracts entered into with 


him, for the incapacity is confined to him, 38, 39- 
Vide MARRIACE ConTRACT. 


= make his leſſee his tenant, or at his election, a 
iſſeiſor 1 40. | | | 


Vide CHANcRRT, PoRTION, MARRIAGE, 
ARTICLES. TE 


covenanting, 


7 f 
7 
4 +4. 4 1 
. eos „ 
1 , a 


| 
| 
| 
| 
} 
| 
| 


# 1 * Dis x. 


f 


covenanting, with conſent of her guardians, ; in confi. 


deration of a ſettlement to 5 her inheritance 
n be bound! in yquitys 48. a 


3 Vide Mazniace Anrielgs 5 


= 


female may, by ber marriage agreement, wave her 
right to dower and thirds, 53, 54 


_ Vide CONTRACT. 


being a a mortgagee, engrofling a ſetilement of the ſame 
lands without giving notice, reſtrained from getting 
poſſeſſion by a perpetual injunction, 134. 


cannot effect any change in the character of money 


- 


realized, 2 vol. 124. 


tenant in tail, remainder in fee to himſelf of money to 


be laid out in land, would not probably be decreed to 
have the Ms paid him, 2 9 240. 


INR OLM E N T. 


of an annuity, not ſtating the conſideration truly, how 
it * 21 8 315 


INS TALME NI. 
Vide IN pc r ION. 


INTENTION 


of parties, is the principal key to the conſtruction of 


— and the clauſes therein, 243, 4. 


1 f | Vide Bond. 


- -,- to a cont or agreement, is collected from 


external ſigns and actions, 372, 3. 


The ſigns of the intentions of men are words 0f 


Actions, 373. | 1 
Vide Woxps, 


ob 


in 


her 


how 


on of 


ſtance of the agreement, or from the nature of the 


\ 
1 N D E x. 8 _ 
: : * ; 

. n j 

; 3 


to an agreement, may be Chinn . from 
the nature of the covenants compared with the ſub- 


contract on which the covenant or agreement —_— | 
conſidering. who are the parties, A the objec. of 
ſtipulating, 2 2 vol. 41. BE Res, e 


Vide Mannace ARTICLES. | 


INTEREST 


reſerved upon the loan of money, and not ſpecified, 
ſhall be according to the value of forbearance in the 
country where the tranſaction ariſes, 407, 8. 

on a mortgage, may be e By _ W 


427. 
INTERPRETATION . "SO 
of contracts. els | e 25 


Vide ConSTRUCTION. 
JOIN T-TE NA NT 


ſurviving, will not be compelled, in equity, to per- 
form the agreement of his co-joint-tenant deceaſed, >» 


ws 
xception, if the agreement amount to a yuh 9 
tion, ibid. | | 


Vide BARGAIN AND SALE. 
JOINTURE. 
Vide PoRTION, VALUE. 
JUDGMENT 
obtained determines a contract for the ſame ſum, 423. 


in one »Court, is no bar to 3 in another, 3 
424, 5» | 


n 7 J UDGMENT 


INDEX. 


* 


pb, CREDITOR, 


2) res 8 his lien upon lands, by his debtor entering i into an 
1 2 for the ſale of them, 2 vol. 58. 

Contra, if the conſideration of the enen ina. 

8 ** N | 


LABOUR, 


its fe on the antient t community of things, 3. 


* « 
- Wh 4 Bom. * 
th ds 


# — 


wy E, - A N-D. 


directed to be inal into money, is taken, in equity 
| AS land, 2 vol, 83, * . ; wh 


„ A W, Courts 2 : 


3 diſtinguiſh 8 the ſeparate maintenance, and ge- 
+ a WEL neral property of the feme covert, 102. 

A recognize the principle of equity, that money articled 
to be turhed into land, is * 2 vol. 104100 


os E A's * 
— vide Treruse) 


. 


\ 


— 


- whboat impeachment of waſte, amounts to a gift i 
the trees, 243. 

for twelve months, is only for forty- eight weeks, 355 

for a twelvemonth, Omg for the whole year, ibid. 

may be ee 413. 8 


F e vide Covzuaur. 


© LEGACY. 


Nn U A 
LEGACY 
+ payable * infagt executor. a 


* 


Vide Ant a 


LESS EE 


for life, joining infant reverſioner | in alienation, will not 
thereby expoſe himſelf to a forfeiture, 59. 

of a prior leaſe, witneſſing a ſubſequent, one, without 
diſcovering his own, concluded thereby, as aſſenting 
to give the former the preference, 133. 

for a year holding over, is conſidered as tenant for 3 
year, 135. 258. 

may plead, that leſſor had nothing in the land at the 
time of the leaſe made,” 153. | 


_ Vide EqpiTy, Court f. 


LETTER 


wil amount to an agreement, and bind the perſon 
ſigning it, if another act thereupon, 287—289. 

Contra, if the party claiming the benefit of ſuch | 

letter, was ignorant of its exiſtence at the time 


| When he did that on which he founds his claim 
to the benefit of it, 290. 


to de ſet up as an agreement, muſt contain the preciſe 
terms of the contract at large, 290, 1. 


written by a third perſon, with-conſent of a party, will 
bind the latter under particular cirgumitances, 299. 


LOTTERY. 


office-keeper, paying money to the infuree, cannot res 
cover it back, 202, 3. | 


LUNACY 


may be taken aianageof onthe general iſſue, 17, 12, 


Vox. II. aftes 


I N D E X. 


aſter a contract entered into reſpecting an eſtate of the 
lunatic veſted in truſtees for him, no bar to a bill for 
ſpecific execution again the truſtees, 2 vol. 27 3 


LUNATIC. 


incapable of entering into contracts or agreements to 
bind himſelf or his own property, 10, 11. 
competent to acquire property by a Aanirstive title. 


Vide ConTRACT. 


bound by acts done in a court of record, as fines, re- 
coveries, fe. 21. 

way be a party with the attorney general, or his own 
committee, to a bill for avoiding his own acts, 27. 

ought to be a party where the bill is to compel the per- 
formance of an agreement made with him, 28. 

bound by acts done 1 ta lucid 3 29. 


* 6 bo 3 


MARRIAGE 


alone is not n in equity, as a part perfor- 
e 


mance of an agreement made between the parties 
| themſelves, although it is ſuch to binda third per- 


127 309. 


Vide CONSIDERATION. 


formerly, was by ſome conſidered, as ſuch an ad}, 28 
extinguiſhed any contract or agreement previouſ 
exiſting between the huſband and wife, 440, 1. 

| Contra, if as to a matter to take effect after it is 

= determined, 443, 4 

1 . 80 a diſtinction was ben at law between a pro- 

= | miſe, which was not to be executed until co- 

| | | | verture determined, and a promiſe to be execut- 

| ed ring coverture, 442—444» 


Vide PrRomise, BoxnD, AGREEMENT. 


i Ti — MARRIAGE 


EX 


\GE 


1 * D E K 


MARRIAGE ARTICLES, 


| binding on an infant, 44. 5 


Vide PoRTION. 


entered into by an infant for ſettlẽ ment of her own rea! 
eſtates not binding, unleſs ſhe has a ſettlement, of 
which ſhe takes poflelhion, and avails herſelf, 50. 

precluding an infant from acquiring to herſelf any 
property, real or perſonal, would be void as unrea- 
ſonable, 50. | 

will be enforced by chancery againſt an infant, in fa- 
vour of his wife, bringing an adequate portion, 
5153. 


Vide IxrAxvr, Frau, Statute , 
WRITING, 


carried into execution by ſtrict ſettlement, though not 
penned in that manner, becauſe otherwiſe they 
would be frivolous, 383, 4. - | 
diſtinguiſhed, in equity, from other 'agreements, in re- 
ſpect to the rule that the party applying for ſpecific 
performance, muſt ſhew that all that was ſtipulated 
for has been performed on his part, 2 vol. 26—28, 
Exception, ibid. 2831. | | 
conſtrued, in equity, to import a ſtrict ſettlement 
though in terms they limit an intajl, ypon the ground 
of the manifeſt intention of the parties, deduced - 
from the nature and objects of the contract, 2 vol, 
41, 2: | | | 
executed in ſtrict ſettlement, although a ſettlement _ 
made thereon, if the limitations therein do not pur- 
ſue that form, 2 vol. 42-44. | | 
| Exception to this rule, ibid. 44—46. 
executed before iage, and not ſaid to be in pur- 
ſuance of articles, will not be ſet aſide as not purſuing 
the articles, though there be articles, 2 vol. 46. 
Contra, if the ſettlement fajd to be in purſuance of 
articles, ibid. „„ 
No relief in either caſe againſt purchaſers for a 
Yaluable conſideration, ibid. 46. 47. . 
e oe But 


I'N- D „ 

But ſpecialty creditors are not conſidered s pur- 
chaſers, ibid. 47—49. 

Exception to the principle as to the conſtruction 
of marriage articles, where there is either 


ſitive or ſtrong preſumptive proof, that the in- 
tention of the parties was otherwiſe, ibid. 49— 


1 
= * Vide Hein. | 


Exception, where the ſettlement in effect purſues 

the 1 object of the articles, and is made 
with the conſent of truſtees, though varying 
from them, ibid. 54, 5. 

. | Contra, if the articles executed by a will, to 

| which the truſtees are no parties, ibid, & | 

to what e the conſideration thereof extends. 


Vide ConcorraTIOn, AGREEMENT. 


7 * 


not waved, by laying dormant, if A good cauſe can be 
1 4 vol. 260. 


/ 


MARRIAGE BROGAGE: BONDS 


are void, as militating againſt the general welfare of 
ſociety, 174, 5 s | . N 


MARRIAGE CONTRACT, 
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U . PIRIE. 
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HAS VE AZ ea to 


| entered into with an infant, binds an adult perſon 39 
—50, 51. | 

| will be decreed in 

equity, 39, 40. OT | 


for the ſettlement of the property of the parties, is ac. 
_— to the princi ipal Conrad „the marriage, 42. 


— 


— 


SD — 
- KMS; 


Vide * N es 


MARRIAGE SETTLEMENT 


reſtrained, in the conſtruction of 3 word 1 
the children of the then marriage, 393» ! 


e — 
to whom the unflantion | thereof extends. ; _ 
8 Vide Consibzn ATION, | 
MASTER in Chancery 

(vide PuxchAsE) | 
's report, as to a purchaſe before him being confirm- 

ed, the court will carry into execution the contract, 


although the authority of an agent bidding cannot 
be proved, 274. e 


* 


MAXIM 


Vilenti non fit injurid, is not applicable to cafes of frau- 
dulent or hard bargains impoſed upon one party, 
againſt which equity relieves, 2 vol. 150. 


— - - - - - - - - applies, where parties are 
criminal in equal degree, 2 vol. 150, i. N 
Vide Gaus T ERS. 


on MISAPPREHENSION; 
by a party of the value of his right, is a ground to let 
abide a contract in equity; 2 vol: 202. | 


MISCONCEPTION, 1  . 


ariſing from a fortuitous concurrence of circumſtances, 
furniſhes a ground to refuſe the interpoſition of 'a 
court of equity, in decreeing the execution of an 
agreement, 2 vol. 225, b. „ 
Contra, if there be a ground of equity, to counter- 
balance that defect, 2 vol. 261, 2. 


MISREPRESENTAT ION, 
either as to the thing agreed about, or perſon on whoſe 


behalf the agreement is made, is a good objection 
; | . | to 


* D E K 


to a court t of equity gecreeing a ſpecific execution 

of an agreement, 2 vol. 222—224. 
Contra, if there be an equity to counterbalanc 
5 tthat defect, ibid. 261, 2. 


Vide conen Amur. 
MISTAKE, . 
where it furniſhes —ͤ— to ſet aſide a contract, 2 vol. 
- m 7. | 
Vide CoxTracT. 


| if the effect of itbe to diſpenſe with a forfeiture, is 
no plea in equity to a bill for * execution of an 
agreement, 2 vol. 262, 

, if equally fo of all the parties, does riot furniſh 
ag to impeach a contract in equity, 2 vol. 


3 
if wilful, and ariſing from ne lect, will be no 
- ground for relief in . a "a Contract, ibid. 


2645 5” 
MONEY, 
how it came firſt to be introduced into uſe, 4. 5. 


Vide Ga. 
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paid on a gaming policys « cannot be recovered back, 
203, 4. 

— * way of intereſt on an uſurious contract, may, 
as to the exceſs, be recovered by action, 205. 


Vide Bauxnvrr. 


gold © on an illegal contract, may, if it be reſcinded, be 
recovered back, 206, 7. 

to be paid by reaſon of a contract, ſhall be paid in the 
currency of the place where it is to be received, 


oy . 
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Vide INTEREST. 


N Den 


to be inveſted in lands, ſuffering a loſs, the parties in- 
_— therein muſt contribute equally, 2 vol. 


1 laid out in land, is, in equity, taken as land, 2 
" 83. 


—— = —— may be in three predicaments, 
ibid. 86. | 
In the hands of the perſon bound by the truſt, 
ibid, 


Mixt with the general fund of the perſon con- 
tracting to alter its vs ibid. 

In a particular fund in the hands of truſtees, 
ibid. 87: 


e 2 


by the truſt; ibid. 
In no particular fund, but mixt with the general 
fund of the perſon contracting, ibid. 
in either of theſe predicaments, is, in equity; in favor 
of the heir of the perſon entitled to it, as againſt 
his executors uniformly conſidered as land, 2 vol. 
87-91, 100-104. 
Notwithſtanding the perſons appointed to lay out 
the money die before it be done, 2 vol. g1, 2. 
Although the limitations in a marriage ſettlement, 
go no further than to the heirs of the body of 
huſband and wife, 2 vol. 93- --95 
Or the money be to be laid one with the conſent of 
the huſband and wife, and out of them . dies 
before the money is inveſted, 2 vol. 95-98. 
Contraz if the truſt determines before the period 
at which the tranſpoſition is to be made, 2 vol; 
102104. | 
Nor is it neceſfary that the conſideration of the 
ſettlement ſhould extend to the heir claiming the 
money, 2 vol. 104: 
to be turned into land, recognized as land in courts of 
law, 2 vol. 105, 6. 
— - - - - - - - - not liable to debt, as per- 
ſonal affets, 2 vol. 105. 


Vide TENANT BY THE CURTSEY. 


=== = = - - - will paſs i in 2 wall, unger general 
| © words, 


IN. D EX. 


words, as part of che teſtator's real eſtate, 2 v9, 
109---111, . 


Vide Wilt, TENANT in Fee. : 


* 


= - = = - = - may be taken as money, by the 
agreement of all parties entitled to the beneficial in- 

_ tereſt therein, 2 vol. 122, 3. 
Exception, 2 vol. 123. i . 
FF — the remainder in fee, in which 
is veſted in a perſon under an incapacity of affecting 
his real eſtate, cannot be retranſpoſed during ſuch 
diſability, 2 vol. 124. i FE 


Vide FEE Coven, InranT. 


- - - = =- - - - may be ſatisfiedby a deviſe of an equi 
voalent intereſt of the ſame nature as is contracted or 
articled to be given or ſettled, 2 vol. 125. 
But there muſt be ſuch circumſtances accompany- 
ing the deviſe, as evince the intention of the te- 
ſtator was to ſatisfy the claim, 2 vol. 126, 7. 


Vide CovENAN r. 


to be laid out in land to be ſettled in fee, will, on ap-. 

plication to a court of equity, be paid to him who 

will be entitled to the land in fee, 2 vol. 235. | 
Same rule in equity, where the perſon to have it 

is tenant in tail, remainder in fee to himſelf, 


ibid. 236, 7. | 
Vide Femet Covert, Ixr Ax r. 
— - - - - - - to be ſettled in tail, former) 
decreed to be paid to tenant in tail, 2 vol. 240, 1. 
Contra, according to the preſent practice, ibid. 
241. = 


Vide PURCHASE. 


MORTGAGE - 


- 


INDEX 


MORTGAGE. 


by huſband and wife of her eſtate, made durin co- 
verture, will be made effective by her acquieſcence 
after coverture determined, 714. | 


Vide Fravups, Statutes of; INTEREST, 
Covenant. 


 MORTGAGEE- 


prior, being witneſs to a ſubſequent mortgage deed, 
without giving notice, aſſents tacitly that the latter 

mortgage ſhall be preferred, 132. „„ 

contracting for pre- emption of the mortgaged eſtate, 
may loſe it by abandonment, 420, 1. 

for a valuable conſideration, not bound by articles of 
agreement for ſale of the eſtate mortgaged, previou- 
ly entered into, 2 vol. 60, 1. 

lending money at five per cent. but agreeing to take four 
on punctual payment, will, on non-payment, be 
decreed the five per cent. 2 vol. 213, 


MOTHER 


zcting as adminiſtratrix for her huſband, may bind her 
children, 123. fy | ES 

and guardian, decreed, in equity, to execute articles 
for ſale of timber, 124. | © 


MUTUALITY 


wanting in a contract, furniſhes a deciſive objection to 
the ſpecific execution of it in equity, 2 vol. 233, 4. 
But it is ſufficent, if it be mutual at the time when 


it is entered into, 2 vol. 234, 5. * 


MUTUAL DEBTS 


where the ſums are equal, provided the debts are of 
ET the 
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END EX. | 
the ſame nature, may be extinguiſhed by reciprocal | 
compenſation, 4.39. „ 

when the ſums are unequal, may be ſet off, the leſſer 
againſt the greater, 439. 8 | 
Contra, if the parties be not debtors and creditors | 
to each other in their own right, 440. 


vide BaiL Bors, EXEcuToR, 
NECESSITY, 
if taken an unreaſonable advantage of, furniſhes a good 
e in equity for relief againſt a contract, 2 vol. 
147 5 8. BEET ; | ; 


NON-SANE MEMORY, 


no plea by one non campos himſelf to an obligation, 18. | 


E - - - - - - - to an action upon the 
caſe, 18. | „ 
> ------------- - toa deed, feoffment, 
or grant, 18, 19. _ 
N O T E 


Vide Ass Ene. | 
NOTE of Hand, 


without conſideration, is as between the parties to it, 


nudum pattum, 341. | 
But ceaſes to be ſo when negociated, being then 
not governed by the municipal law, but by the 
law merchant, in which the want of conſider- 
ation is no eſſential defeR, ibid. 


given under the inipulſe of fear; created by the perſon 


receiving its will be relieved againft in equity, 2 vol 

t, 2 | 5 
But may be made valid by a ſubſequent confirma · 
tion; 2 vol. 163, 4. 


Contra, 


er | 


16D: £7 $ _ 
Contra, if confirwation . obtained, 
ibid. 

NOTICE. 


vide PURCHASER. | 


NUDUM PACTUM 


defined by the Civilians ; zt. 
not e to a deed under ſeal, 3 33. 


Vide Wände 


zs a term derived to us from the civil law, 334. 


Its origin and application among the nn 334. 
338—340. 


Vide Bonp, Norz or Hann. | 


OCCUPANCY 


gave a right of uninterrupted enjoyment to the firſt 


er, I, 2. 


explained by a ſimile, ibid. 


Oo F FI C E. 
uo purca of one, 207. 
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INDE X. 


PAT TE: 


in the Roman law, were innominate contraQs, 337. 


divided into thoſe with a conſideration, and thoſe with. 


out, 337. 


Vide Nupum PAcTUM. 


PAROL AGREEMENT 


permitted to be proved, both at law and equity, as 
circumſtantial evidence to controul a written agree- 

ment, where to reje& ſuch evidence, would prevent 
the detection of fraud, 294. | 

for purchaſe of eſtates, in part performed, cannot be 
ſo far impeached as to lay the party open to an ac- 
count for the profits received under the enjoy- 
ment, 32. | | 

will be admitted, in equity, to rebut an equity ariſing 
out of a written agreement, 427, 8 


| will be admitted, in equity, to ſhew that a written 


agreement has been waved or varied in the terms of 


it, 427, 8. 
Vide INTEREST, Equity, Court of. 


PAROL EVIDENCE 
not received _ add any thing to an agreement in Writ- 
ing which is complete, 431, 2. 
| Vide BoRD. 
may be given, in equity, on a bill for ſpecific perfor- 
mance, to ſhew that ſomething intended to have 
been in an agreement, has been omitted by miltake 


or fraud, 432. 5 | 
examples and obſervations, 432—437. 


Vide Evipexce.. I 
PARTICEPS 


i 


IND E X. : 
PARTICEPS CRIMINIS, | 


is no anſwer to the relief prayed againſt a contract, in; | 


fected with fraud or impoſed hardſhip on one party 
5 another, 2 vol. 1493 * Ns | 


Vide Max. 


PART PERFORMANCE. 


_ Vide 3 Curt if. 
P AYMEN 7 


i no plea to a bond, 426. 4 1 


PENALTY. 


| N Vide ber, Court of 
PERFORMANCE 


in part, of an agreement, to take it out of the ſtatute 
of frauds, may be by beginning to build under a 
parol leaſe, 296, 7. or 
By laying out money on an eſtate intended to be 
demiſed, 297. 5 
— 2 ——d by poſſeſſion delivered in pur- 5 
ſuance thereof, is ſufficient to take a contract out of 
the ſtatute of frauds, 299-301. | 


Vide Pos$ESSION. 1 


———— by FOG WAI to the appointment of 
a guardian to a yoyng lady, with a view to ſuch . , 
guardian conſenting to a match, 303. | : 
in part, of a marriage agreement by huſband's | 
mitting his wife to' receive the intereſt of her bor 
mer 8 to her n uſe daring coverture, 


304. | he 
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END DX; 
by cutting down timber, ibid, 


* by payment of money upon che bot of an age : 


ment, 304 —6. 
Contra, if paid by way of earneſt, 306. 
. Obſervations on this head, 30 308. 


- - - ol an agreement for ſale of an eſtate, binds the 


heir of the vendor, 308, 9. 

- - muſt be by doing ſomething, that the court is 
ſatisfied would not have been done unleſs upon ac- 
count of the agreement, 309. | 


Vide Pos$Es810v, Manklacr. 


- - - ofan agreement to letin a perſon to a ſhare of 
| houſes purchaſed, not conſidered as eſtabliſhed by 
a parties deſiſting from an intended purchaſe, in 
order thereby to let in the actual purchaſer to a bet, 
ter bargain, 310. 
Inſtance of a variety of cireumſtances not amount- 
ing to a part performance, 311. | 


4 


PERSONAL CONTRACT 


diſtinguiſhed from real, in reſpect of execution of hs 
ticles as to covenants, 2 vol. 141, 2. 


P E Re SONS capable f 3 
| Vide InzoTs, LuxArics, Iyrans, 
PERSONAL THING 8. 
Vide EquiTy, Courts of, ConTracT, 


PLACE 


| appointed for performance of a contract, vat a a materia 


FR of i It 268. 
Vide TIE. 
— 8 POSI 


re 


in 


F 


PORTION _ 
of 2 female infant, with whom her huſband enters 
into articles for 3 a ſettlement, will belong to 
the huſband, 2 if a ettlement had been Hy 

made, 44—46. 

And the equity would be the ſame, whether the 
portion were in — or contingency, 46. 
—ͤ—ũ—61 2 22 - - DOU 2 marriage agreement 
" jnforved from circumſtances — wid : 


But the jointure or ſettlement muſt be r 
and not colluſive, 47. 


POSSESSION 


delivered and taken under an cement for fale of an 
eſtate, will be notice to a ſubſequent PURCHASER 
of ſuch agreement, 302. - | 

retained by a leſſee, not a part performance, to en- 
title him to a ſpecific execution of a further parol 
leaſe, 309. 

under a parol agreement, no ground to eſtabliſh it, 
if the perſons that made it had no right to con- 
yall 312. 


PRE BEN DOD. 


Vide INDUCTION. INSTALMENT, | 


PROHIBITIONS, 


in reſpect of contrafts, are of twq ſorts in Buglans, 


- "200. 
Vin. ſuch as are founded on general reaſons of po- 
licy, ibid. | 
---=- -- - - - - - - intended to protect the weak 
- neceſſitous from being over· reached or defraud- 
ed, 201, 8 


cffecs 


Effects of this diſtinction, 202204. 
PROMISE, 
(vide Ass uurstr) | 5 
bow diſtinguiſhed from the contract | by the Roman law, 


TI 4 Ds | 
made before. marriage, to an intended wife, to leave 


| j her worth a given ſum, is not extinguiſhed by the 
55 marriage, 4425 3. 8 . 
PROPERTY 
original, whence derived, and how exerciſed in a Will i 
uncivilized ſtate, 1. | | 5 | 
k excluſive, what it is, 3, 4. . 
is a moral right, and paſſes by a bare agreement, 2 
ER : WIS 
h De =, | |; | n 
=_ 5... PURCHASE 0 
| before a maſter, out of the clauſe of ſtatute of frauds, 
reſpecting parol contracts and agreements, 274- 
| PURCHASER 2 
1 1 5 „ Poss zss10 N) | m⸗ 
vill not be deemed in chancery to complete a purchaſe fra 
under a decree or agreement, if there be any ſub- by 
ſtantial doubts as to the goodneſs of the vendors | 


title, 2 vol, Te * 
A Era, i che objection be formal merely, ibid, 
37: | 
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by huſband for money belonging to his wiſe, produced 

by fale of her eſtate, wherein- he promiſed to lay 

out the money purſuant to the truſt repoſed in her 

. truſtee; will bind lands in which it is inveſted by 
bim, and in his hands, or in the hands of thoſe 
who claim under him, with the ſame truſts, 323 
„% | \ 9 


err 


in a deed; may amount to an agreement, 236— 


* 


F RECORDS 
not to be avoided by any averments, 22. 2 5 | 
of equal degree, do not diſcharge each other, 424, 5 
bs, RELEASE 


bs expounded according to a reaſonable intent, 
384. eee e 
gh the 


reſtrained to the particular oecaſion, althou 
words admit of a larger ſenſe, 390-392. 
may either be expreſs or tacit, 2 | | 
Each kind explained, ibid. 


haſe fraudulent, as againſt third perſons, R vol. 165. „ 
ſuv- n d buſband and wife, to the truſtees, of money to bee 
Jor's laid out in land and ſettled on her in tail, will not 


bind her intereſt therein, 2 vol. 238240. ' 
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RENT CHARGE 


inferred, to be granted by conſtruction from power 
given to diſtrain for a ſum of money granted, 391, 2. 
It is immaterial, whether the power of diſtreſs be | 
| veſted in thegrantee, or in a ſtranger. 
£5,055 eee 


Vide ConSIDERATION. 


REQUESTS, c , 
when aboliſhed, 2 vol. 7. 


* 


man 


| . of rent, is an agreement of both parties, 242. 
may be loſt by aban- 


accruing by virtue of a contract, 


Vie Monroe, Feme Covert. 
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on condition of future payment of conſideration, is 
bar to a ſubſequent ſale made before the time of pay- 

t 5 5 | | 
n judicid 


hi 


4 
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id 


1 * D E x. 


judicial of an eſtate, not within the ſtatute of Frauds, 
ſo as to require a a \ written comers, 272, 3. 


vide Faaups, Saen 25 


with liberty of refuſal, may be reſcinded by my 
having that liberty, 415. 


SATISFACTION 


by one thing for another thing, not t-pifiaind; unleſs 


both move on the 28 conſideration, 54. 


Vide Monzy, Ca 


URI 


Vide ConTRACT. 9 
SEPARATE ESTATE 


(vide FzmMe CoveRT, EQuiTy, Courts 75 ; 
LA Courts 7 ) 


- 


of * covert, not within the ſtatute of Limitations 
az to debts, 104. 
eat r 2 property. 


SEPARATE MAINTENANCE, 


diſtinguiſhable. from N property, in reſpect. of 
the nature of the contracts which ought to receive 
aſſiſtance in a court of equity, — 


SERV AN'T, 


bis aſſumpſit to diſcharge a debt * to his maſter, will 
not ſupport a an action, 176. | 
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— 


4 . \ 
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8 E T. OFT. 


Vide MouTvar DEBxs. 


S$WERTYE | 


s promiſe to let a prifoner eſcape, will not ſupport an 
aſſumpſit, 176. „„ ER | 
's bond given in oppoſition to 23 H. 6. cap. 10. void, 
8 | | 


Vide AS$UMPSIT. 
| appointing an under-ſheriff, cannot reſtrain him from 


1 1 ſerving executions in general, or abridge his power, 
| 195, 196. | | | 
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SIGNING, 6 
1 | Within the clauſe reſpecting written agreements in the 0 
= | ſtatute of Frauds, what deemed ſo, 283—286. 
_— as a fubſcribing witneſs, where the intent of the par- 
ties is, that the perſon ſo doing ſhall be bound, ſul- - 
ficient within the ſtatute, 28, 4. . = 
a written agreement, required in the . ſtatute, not fl 
tisfied by the party to be bound, altering a draf 8 


28 1, 5. 5 We 

required by the ſtatute of Frauds, meant by way of 
giving authenticity to the inſtrument, and therefore 
not complied with by the name of a perſon being u- 
ſerted in the body of it, 285, 6. 

within the ſtatute, ſatisfied by the party againſt whom 
a fuit is preferred having put his name to it, if i 

can be ſhewu that the latter has a remedy allo 

| _—_— the. former, although he has not {igned, 
290, 7: « | 

by one Ns where the agreement drawn up by th 
other, held to be ſufficient, 287. 


Vide LETTER. 
+ SOLICITOR 


1 : 
IN D E X. 


SOLICITORS 


in a ſuit for farybliiing; agreeing that the 9 ſhould 
be ſold, the agreement will be ſpecifically carried 
into execution in ys although” not in 1 writing 


9 Ho 
SPECIALTY CREDITORS 
are not conſidered as purchaſers i in equity. 


Vide MARRIAGE Aknwces. 


SPECIFIC EXECUTION 


of agreements, in equity, is by virtue of Glexetionary 
power in the court, 2 vol. 259, 260. | 

of an agreement, will not-be decreed in equity, if the 
party who ſeeks it, has trifled or ſhewn a backward- 
nels in performing his part, 2 vol. 260, _ i 

——UUUU—U—U—U—U—wC 2 2 where it has lain dormant for 
many years, ibid. 

Exception to the laſt caſe, ibid. _ 

of an agrgement, will be decreed, in equity, although 
it operates in nature of a wager, 2 vol. 261. | 


| Vide MisREPRESENTATION, Miscos- 
ckrriox, MISTAKE, EquiTy, Court 


E CONTRACT: 


s ATU QUO. 


Vie Err v, Courts of | 
STATUTE OF FRAUDS. 
Vide Fraups, Statute of 
STATUTE 
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s will not diſcharge a bond for the ſame _ 424. 


23H. 6. cap. 10 186. 9 
12 Anne, ſtat. 2. cap. 16. 188. 


9 Anne, c. 14. 202. 


1) Geo. 3. c. 28. 209. 
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STATUTE STAPLE 


STATUTES. 


5 Geo. 2. c. 30. ſec. 11. 189-195. 205. 
14 Geo. 3. cap. 76. 195. 


17 Geo. 3. c. 46. 203. 
19 Geo. 2. c. 37. 204. 
16 Car. 2. c. 7. 


29 Car. 2. 269. 

2 Geo. 2. cap. 22. 439. 
8 Geo. 2. cap. 24. ibid. 
16 Car. I. c. 10. "vb 7. 


r 


cannot, by virtue of a general authority t to make con- 
tracts with tenants, bind his Jord by an executor) 


omen, 129. 


$TIPULATIONS, 


in the Reman law, whois ſo called 338. 
how . into, 3 385 8 


EY © 


SUBJECT, 


to which ambiguous ſentences or equivocal words are 
applied, furniſh grounds from 8 conjectures 
may be mage 8 as to their meaning, 3777 8 . 


SURPRIZE 


„ 


SURPRIZE, 


deduced from u naturs 48 contract, epvipatcs wich | 


the circumſtances of the: parties, will be a TH to 
ſet i it aſide in 1 2 Ag» W, - OY 


DR REN DER. 5 


by a perſon non campos, will not _ a contingent 


remainder, 12. Wo 


by an infant leſſee by deed, void, ; 3. 
its . ibid. 


„ law, void, or at. Arai to 
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TENANT BY THE CURTESY 


may be of mone agreed to be laid out in Gs purchaſe 


of lands, 2 u 107. 


* 


TENANT FOR LIFE 
may fell. the profits of his lands "oh yours to come, 


156, 
will be decreed to execute a cad ſpecifically, 4 
| — the conſequence will be to expoſe him to 
an action of waſte, aver 272. 


- 


TENANT IN FEE, 


making a leaſe for lie, intended for life of ecke, 
400. 
of money to de laid out in the purchaſe of land, may 


have it retained as money or land at his election, 
2 vol. 112, 113. 


2 ooo co. Th FOR it under the de- 


ſcription of money, will be ſufficient to make it 
Pals ; AS ſuch, 2 vol. IJ 3. 


5 And 


INDEX; 


And LPR it ſhall be land or money, being 2 
matter of election in him, his intent reſpeQting it 
lies in parol proof, 2 vol. ine 
— — - - = may make his election, as to 
which ſhape he will have ſuch fund vontinue in, not- 
* withapding there be preceding paticular ſtates in 
e, 2 vol. 117. Sd ers 
And this lies in parol proof, ibid. 
The ſlighteſt circumſtances are ſufficient to ſhew 
an intention in the owner to have ſuch fund con- 


ſſidered as perſonal ee 2 vol. 118—122. 
ae ibid. | 
TENAN T IN TAIL, 


— others ſhall _ his = bound there. 
by, 112. 


Vide Cranceny, Coba r OF Eqyrry. . 


cannot, by bis agreement to alien, bind his iſſue with- 
out fine or recovery, 125. | 
Contra, if iſſue partake of the recompencs for 
ſuch agreement, 126. 
Exception, if there be no intail a Hadi, but only 
an agreement in tail, ibid. 
Or if it be copyhold; for that is not within the 
. ſtatute 4. donis, ibid. | 
— — 2 —— —— charge or diſpoſe of laſting 
improvements, 127. 
making a leaſe for life, inte for his own my 400. 
of ny to be 28 out in lane. 


| Vide Moner 
* E R M 
f years raiſed for a. particular purpoſe, in purſuance 
. BA marriage articles, ſhall not purpoſe to pay — 
708 do not affect the inheritance, 378. : 
"2" Nh. "0 E 


xed to the toe of a 8 not eſſen · 
tick” * modal =} ede 1 breach 1 152 


a 


je of i it does nof aeg the denen of mn contra, 
267, 8. . FE f 


10 % 


2 
- zu 
FL 


TI TL 3 
Vide PURCHAS BR. 


under 2 will of lands may be good, althoug the will 
be not proved in Chancery againſt the heir, 2 vol. 


„36. 
Tl = 2 probable certainty, if ſufficient ground for 


a decree in equity for a ee ific eee 2 vol. 
377 8. 


„ aint 


Vide Con 1 ACT. 


TRAFFIC, 


a neceſſary conſequence of property a ed ac: 
commodation, 4 © | 


TREES 


on lands entailed, cannot be ſevered after 15 of te- 
nant in tail, by : a Renn from him, 127. | 


e 


to raiſe money out of the profits of an eſtate, implies a 
fale, if the ſum cannot otherwiſe be raiſed i in time 
7 


1 
Vide Bazoaiv, 
0 TRUSTS. 
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TRUSTS. 


I Eel ä 5 IT + 2 | 
Vide CoxrRACT, voluntary, &c. 


os 5 
Voide GRAN T. 


UNCERTAINTY, 
is a deciſive objection to the ſpecific execution of an 
agreement in equity, 2 vol. 233. . 
; - -UNREASONABLENESS, 
in the terms of a bargain, is no ground to ſet it aſide 
in equity, if the parties are competent to contract, 
and no fraud is practiſed, 2 vol. 144, 5. 5 
Contra, if there be any fraud in the tranſaction, 
FFF 
Sn} = Us UR Y. 
5 Vide ConTRACT, Money, COVENANT. | 
VALVE 
of a thing expreſsly ſtipulated ina contract, ſhall be 
intended as things are, when the contract is to take 
effect, 408, 9. 5 | 


' VENPE, 


F 


4 Fs A \ 
1. N D 1 
Wy * - 4 * 3 
Fl l 2 


— 


Pp E E N D E E 
lable to all contingencies affeQing an ZR FR We) 
under executory articles in the intermediate time 
between the agreement and tlie CONVEFance, 2 vol. 61, 
2. 04+ : 
The principle upon which this rule is founded, 
ibid. 63, 4. | 
Examples and obſervations with reſpect to the 
principle of equity on which this concluſion is 
founded, _ 63—79- | 


v ide Bar GAIN, Contingent, 


Quere, if it would be ſo where the money was 
expreſsly agreed to be paid on the conveyance OP 
made, ibid. 68, 69. 

or the parties are in fatu quo, ibid. 74, 5. 

Or, if the contract be not a contract of ſale, but 
an agreement to make ſuch a contract at a fu 
ture time only, 2 vol. 79. ; | 


Vide Mower. 4 a ; 
y 1 L L A 1 N. 
Vide bonn. 


— 


— 


4 A x 
= 
* 
- 


WAGERING CONTRACT 


' not invalidated, on the ground of not being in them- 
ſelves contingent, if the event equally uncertain to 
the parties, 146. 

entered into, with a view to colour an immoral pur- 

poſe, are void, 183, 4. 

As to conceal ſimony, ibid. 

To cover uſury, ibid. 

To.bribe a jules: ibid. 

To induce a counſel to act treacherouſly, ibid. 
entered 


a * 


15 

1 
4 
i4 


IND E X. 
entered into with a view only of ſecurin beet 
the loſing party in a cauſe, is lawful, 10. 5 
that a perſon ſhall do a criminal act, void, 75. 


Inſtances, 198, 199. 
affecting the intereſt or a of a Wet pero void, 


2325 5 

- Vide SPECIFIC 1 
WAIVE R. 

Vide Nane ARTIFLEs, 


WARRANTY. OP 
(vide Gamine) 


of lands for years, does not od to tortious entries, 


mw. 


WARRANT of Attorney, 


to confeſs a judgment in ejectment for ſecuring money 


lent, conſidered in equity on the death of the des 
fendant, as an . to e lands, $1, 5. 


WASTE. =,” 
Vide LAST. 


WEAR UNDERSTANDING. 
Vide ConTracr, 79 912 : 


W L 1 1 
ow Fang con, 


8 to 


oid, 


15 


LESS: 


iſpoſ1 of money, under an agreement to be laid FRY : 
* purchaſe of lands, need not be atteſted by thres 


witneſſes, 2 vol. 112, 113. | 
Qu ære, if limited as land, ibid. 


land, will make it paſs as perſonal eſtate, ibid. 
vide Monzy, 
WITNESS 
to a deed, having a prior claim in what is conv 
thereby, not giving notice of it, bound by the alien- 
ation, 13% EE . 


Vide Inrant. 


But he muſt know that what is conveying belongs 


to him, 134 135. 
wORDS 


poſitive, uſed in contracts or agreements, are to be ac« 
cepted in their moſt common and vulgar uſe and 


ſignification, unleſs there be deciſive reaſons for con- 


jecturing that the intent was otherwiſe, 373. 
Examples, 374—376. | : 1 
uſed in the preſent tenſe, taken for the future, 374. 
in a contract, expreſſive of quantity, &c. ſhall take 
effeCt as they are underſtood where ſpoken, 376. 


Vide ConJecruars. 


ought to be taken out of their ordi acceptation, _ 
will render a con- 


where receiving them in that ſenſe, 
tract ineffective and frivolous, 382, 3. 


excluſive, may be taken to be incluſive to ſerve the in- 


tent, 382, 


Vide. ConprTION. 


may 


. 7. - - - - - ſo circumſtanced, under the de- 
ſcription of ſo much money, agreed to be laid out in 


v . 8 „ . 
8 4 
i 1h ; F k 
| | £ g | f 9 
1 4 ” 1 N E X. 


nay Tie the a more narrow ſenſe Gan that which 
pegs ordinarily import: 
Firſt, where the will of the ſpeaker i is not coexten- 
ſive with his words, 387. 
Secondly, where ſomething exiſts inconſiſtent with 
- _ the. ſpeaker's deſign, ibid. 
Examples in both the preceding inſtances, 37 


395. 


Vide GRAN r, Convrrion, Conpranarion, 


if 


ought, in conſtruction, to be reſtrained to the matter in 
* though they admit a larger ſenſe, 390---393. 


Vide "Folie His Mark, Man kIAc: 
SETTLEMENT. 


in their i ſhall not be taken to conclude 
things, that, could they have been foreſeen by the 
ſpeaker, would have been excepted, 393---395, 

in a contract, of obſcure and dubious import, which 

+ | cannot be cleared up by reference to the intention of 

1 contracting parties, or other circumſtance, and where 

_ Bans 8 all other rules of expoſition fail, ſhall be conſtrued 

* in that ſenſe which is moſt againſt him who uſes 

f en, 30, 

br. 1 85 Quære, as 0 the equity of this rule, ibid. 

Hy | | Exception to the above rule, where the contrat 

| „„ or agreement contains ſomething in its natute 

| 

| 

| 


. odious as a penalty, &c. 397. 
Vide + ConmTrgs, Covenant. 


- <-> ſuch congruction will work 
a wrong to others, 400. 


— % ; 


Vide TaExanT IN Tau. 


Abies to the above excepticns. are to be underſtood in 

their moſt comprehenſive ſenſe, 400. 

ED Examples, 400---403. 

3 in contracts or agreements, expounded, in that ſenſe 

4 | | which is conſonant to. the general intent, as it ap- 

| | pears in the context, 40J. 
Examples, e 5. 


INDEX. 


in contracts or agreements, may be tranſpoſed to give. 


effect to the intent where that is evident, 405, 6. 
Vide Execurors, Money, V aLve, ; 
WRITING 


neceſſary, under the ſtatute of frauds, to entitle per- 


ſons claiming by virtue of marriage agreements, as 


well as others, to a ſpecific execution, 277, 8. 
Example, 278, 9. is 5 
Doubts formerly entertained, whether it was ſuf- 
ficient to entitle. a party to a ſpecific execution, 


— 


that the agreement was ſtipulated to be put 


into writing, 279---281. „„ 
preparatory heads of an agreement, to be drawn into 


form at a ſubſequent period, will not take the tranſ- 


action out of the ſtatute, 281-283. 
| Vide FrxAvDs, Statute of. 
alone without ſealing, ſeems not ſufficient to take à con- 
tract out of the rule, quod ex nudo pacto non oritur 
actio, 333342. | Gy 


FINIS. 


— 


0 
— — 


